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‘PREFACE . 


This volume of Decisions of ‘the Department of the Interior covers 
the period from January 1, 1970 to December 31, 1970. It includes the 
most important administrative decisions and jena opinions that were 
rendered by officials of the Department during the period. 

The Honorable Walter J. Hickel served as Seen etary of the Interior 
during the period covered by this volume; Mr. Russel E. Train served — 
_ as Under Secretary; Messrs. Hollis M. Doll; Carl-L.. Klein, Harrison 

Loesch, James R. Smith and Dr. Leslie L. Glasgow served as Assistant 
Soretaios of the Interior; Mr. Lawrence H. Danh served as Assistant 
Secretary for Administration; Mr. Mitchell Melich served as Solicitor 
of the Department of the Inferior and Mr. Raymond C. Coulter as © 
Deputy Solicitor. Mr. James M. Day,. served as Director, Office of 
Hearings and Appeals. - 

This volume will be cited within the Department of the iscsi as 
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CUMULATIVE INDEX. TO: SUITS:,FOR JUDICIAL REVIEW ..0F 
_ DEPARTMENTAL, DECISIONS PUBLISHED IN INTERIOR DECISIONS 


The table below sets out in alphabetical order, arranged accor ording - 


to the last name of the first party named in the Departinent’s decision, - 
all the departmerital decisions: published in. the. Interior: Decisions, 
beginning with volume 61, judicial review of which was sought by‘one 
of the parties concerned. The name of the action is listed-as it appears 
‘on-the court ‘docket: in each court. Where the decision of the court. ~ 
has been. published, the citation is given; if not, the docket number 
and date, of final. action taken by the court. is set out. If the court 
issued an opinion in a nonreported case, that fact is indicated ;other- 
wise 10 opinion was written. Unless otherwise indicated, all suits were. . 


. commenced, in the United States District Court. for the District of . 


Columbia and, if appealed, were appealed to the United. States Court 
of: Appeals for the District, of Columbia: Circuit. Finally, if judicial . 
review resulted in a further departmental decision, the: departmental 


decision is cited. Actions shown are those taken prior to the end of the: - ‘ 


year covered by this volume. 


Adler Construction Co., 67 I. D. 21 (1960) (Reconsideration) 


‘Adler “Construction. Co. v. U. 8., Cong. “10-60. ‘Dismissed, 428, F, 2a 1862 . 
: (1970) ; rehearing denied, July 15, 1970. 
Estate of John J. Akers, 77 1.D. 268 (1970) 
“Dolly Custer Akers e fhe Dept. ‘of the Interior, Civil No. 907, D D. Mout. Suit 
a pending. 4 
State of Alaska Andrew Kalerak, Irs 73 LDL (1968) 


‘Andrew v,. “Kalerak; Ir, et al, v. Stewart L. Udall, Civil, No. A-35-66, 
D. Alas: Judgment for plaintiff, ‘October 20; “1966 ; rev’d,, 396 Fy 2a° os 
€9th Gir, 1968); cert. denied, 393'U:S..1118. (1989): i ay : 


Allied Contractors, Inc. ,68 1. D. 145 (1961) 
Allied Contractors, Iné. v. U.8., Ct. Cl. No. ‘163-63. Stipulation of settle- : 
“Ment filed March 8, 1967; compromised sana aa 
“Leslie W. Baker, et al. , A-98454° (Octo 
Autrice C: Copeland, 69 LD. ae (1962) , 


Autrice Copeland Preeman D Stewart Ee ‘Vawit, Civil No. 1578, D. Asta, : 
“Judgment for -defendant:* “September « 3; 1963. (opinion) : 3 Ai dy 336 B a : 
. 706 (9th Cir. 1964) ; no petition. 














XVID" 





| XVITE - CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW 


Max Barash, The Texas Co.,63 LD. 51 (1956) 
Maz Barash v. Douglas McKay, Civil No; 939-56. Judgment for defendant, 
June 18, 1957; rev’d. & remanded, 256 F. 2d 714 (1958) ; judgment for plain- 
tiff, December 18, 1958. Supplemental decision, 66 I.D. 11. (1959) ; no petition. 
Barnard- Curtiss Co. 641. D. 312 (195°) 651. D. 49 (1958) 
SB eamiapd Curtiss Co. v.'D. 8. Gt Cl No, 491-59. “Judgement: “for plaintiff, 
7 301 F. 2d 909 (1962) . < ene, eee eee 
Bigenia Bate, 69.L.D. 230. (1962) _ eer ee i re 
Katherine :&.. Fonten & Brook :H: iDiunean; I De Meeibant En vaatt, Civil No.' 
5258, D:.N.M.. Judgment for, defendant,’ :JAnURTY; 8,,.1964; .rev'd., 335. BY, :2d.. 
928 (10th Cir, 1964) 3 no petition. ay i 


: Sam: sites 62.1-D. 295. ‘Reconsideration, » denied BCA (De: 























a 1 aspril 28; 1966; ;n0 petiéién:. ‘: 
| Lloyd W. Bosth;76 LD. 73° #1969) nm 


Lloyd W. Booth v. Walter J. Hickel, Civil No. ‘ae 6)'D,” ‘Alas, ‘Tudginent * ‘ 
for defendant, June 30, 1970 ; no appeal... 


Melvin A. Brown, 69 TD, 131 (1962) , Stee z 
jn, Htelvin A. Brown v. Stewart Dd. Vaal, ‘Civil No. 3352-62. Judgment ‘for : 
“defendant, “September ‘AW, 1963 ‘rev'd, 7 1 885. F 2a 706° (1964) ; ; 26 ? etition, 
ft. 0. Buch, 7 1.D. 140 (1968) «oo... ; at gd 
_, B.C. Buch v, Stewart L. Udall, civil? No, 68-1858-_PH, G. D,. Cal 
for plaintiff, 298 F. Supp. ‘B81 (1969) ; : appeal ‘docketed, 
The California Co., 66 1D. 54 (1959) Fadel ee eee ea 
; The California Co. v. Stewart L. Vall, Civil, No. 980-59. ‘Iudgment for 
defendant, 187. F, ‘Supp,, Aa5 (19 : 296. F. 2a 884 196 ; 
tn the Matter of Cameron'Parish; ‘Lotistana; Cameron Parish: Police 
Jury & Cameron Parish Schoo} Board. Jume-.3,, 1968 ee bys, 
Secretary July, 5, 1968, 75, LD. 289 (1968), 


Cameron Parish Police Jury v Stewart- Be: Vaally “ef. ‘al; Civils No. 4 5206, - 
__.W.D, La. Judgment ‘for plaintiff, 802 F. Supp. 689 (1969) ; _ order, vacating . 
“prior order issued November'5, 1969. ae 


Cane Construction: Co., 62. L D. 499 (4955) 
























‘December 14, 1961 no appeal. in “ebatey tet 
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Chargeability of Acreage Embraced in: Oi and.Gas Lease Offers, 
AA T.D.-337,.(1964).. Shell. Oil Co.,, As B0575, (October.31, 1966). 


Sheli. Oil C02": Udall; Civil: No: 216-67: > sounior: of dismissal filed 
August 19, 1968. 


Chemui-Cote Perlite Corp. v. Arthur, 0. W. -Aoloor 2 8 D. 403 “(4968) 


“Bowen wv. Chemt-Cote- ‘Perlite, No. 2: GA-Giv. 248,"Ariz, Ct. “App. Decision - 


against the Dept. ee one lower court aff’d., 423°P!' ae ee! ‘(1967 a He ‘rev'd, 
432 P, 24.435 (1967)... i WARS tna d ch 


. Stephen H. Clarkson, one D: 138 8 (1988) 
- Stephen H. Clarkson v. OB x ong. ‘Ref. 
Mrs. Hannah Cohen, 70 LD. 188 (1963) 
- Hannah-and Abram Cohen vo US, Civil No, 3158, _D. R: I... Gameromised!? 
Barney i oleate: 1D. 408: 2: (1268)... 
















’ Fla. Dismissed with apetalee, 278 FB. Sue "826 eee: . aff'd 
(5th Cir. 1970) ; petition for cert. filed November 15,1970... 


Columbian. Carbon Co., Merwin. Liss,63,1.D. 166 (ag 


Merwin #. Liss v. Fred A. Seaton Civil No. 3238-56: “Fas ineh toe" ide- 

' fendant, January 9, 1958; appeal: dismissed; for-ywant ‘of, prosecution, Renter’ 

oe ber 18 1958, D. Cc. Cir No. 14, 647. » 

Appeal by Le Confederated ‘Salish &E poteines L e8:0 

Reservation, in the Matter of. the. E: nollment of Irs. z lwerna te 
Clairmont Baciarelli, 77 1. D. 116° (1970) 





















Appeal of ¢ Goutal Ou 0% 68 I. D. 337 (1961), 


Continental Oil Co. v. Stewart L. Udall, et at., Civil No. 366-62. Tiddjment 
. for defendant, Ap. il 29, 1 1966 ; aff'd February 10, 1967 ; cert. denied, 389 





oe 0. Copeland, er Laelia: N. Baker @ ‘et: Ole Padtata le 
Appeal of Cosmo Construction. 0o.; 731. D. 229 (1966) - 


Toi C. diel ra Jos P: ‘As  MeBonnins 631 D. 80. (1986) 


Patrick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. “Judgment 
‘for defendant,* June‘ 20; 1957: aff'd., 259° 9: 2a: 30 ee cert. “denied, * 
358 U.S. 8385 (1958). : fet 


eee Conp. 64 I.D. 368: (1957 ):65.1.D. 336. (1958). 


“The Dredge Corp. ¥: F. Russell Penny, Civil 3 45, D, ‘Nev. Judgment 
for defendant, September 9, 1964; aff’d., 362. F- 2a° 889° (9th ‘Cir.’ 1966) ; ; 
no petition. See also Dredge Co. v. Husite Co,,:369.P. 2d 676- (1962) 5 cert. - 

: cones, amu, 8. 821 (1962). . 
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John. Farrelly, ét dla, “oat. Det (1955). 


Jolin J. Farrelly é The: Fijty-One Oil Co. v: Déugias McKay, Civil No. 
. 8037-55. Judgment for. plaintiff, ‘October: 11, .1955; no appeal... 


r. Jace Foster, 5 LD, 81 (1968) 


Gladys H. Foster, Ewecutria. of the detate of T. Jack Foster: v.. Stewart Bi 
Udall, Boyd L. Rasmussen, Civil .No., 7611, D...N.M. Jusentent. for piaiAn, 
June 2, 1960; no appeal. : i 


Franco Western Ol Co., et al. , 65.1. D.: 316, 497 (1988) 


Raymond J. Hansen ». Pred A. ‘Seaton; Civil ‘No, 2810-59," Tudement ‘for 
_plaintiff, August 2, 1960.(opinion) ; no appeal. : : 
See Sefarik v. Udall, 304 F, 2d. O84 “(1902) : cert. denied, bu US. 01, 


(1962). 
Gabbs Exploration Co., 61 LD. 180 (1980) 
Gabbs Baploration Co. v. Stewart L: Udall; Civil No, 219-61, Judgment for 
» defendant, ‘December 1, TOE. aff'd., B15, F.2d 387 CERRY; cert. denied, 375 
' U.S. 822 (1963). iby : 
Stanley Gaithofnet Dawid Bree, et TD. 40 £ caoeoy 
' Staritey Garthofner v.' Stewart: L: Udall, Civil ‘No, 4194-60, \ Fadigment for 
- plaintiff, November 27; 1961; no appeal... ; er eer oe Be eee 
; General Becavating 00.5 6 L:D, 3844 (4960) ee : 

;: General Bacavating- Co. D. Ue Of, cL. No. ‘110-62. ‘Dismissed with 
“prejudice: ‘December : 16, 1963. : : ke ae ne: ae 
| Nelson A. Gerttula, 64 ID. 225. “(19st a eee ee. ne 

Sy Nelson A, Gerttula v. Stewart ra Uaalt, ‘Civil No. 685-60. Judgment ‘toe 
‘defendant; ‘June: 20, 1961; “motion ‘for’ Peheaitiig, ‘denied, August, By 86d 5 
aff’d.; 809 F. 24 653 (1962) ; no petition. 

Charles B. Coe et t al, Western Oil Fields, Ine; et al “69-1: D. 236 
| (1962). ; ; 

= “Pan Ameri ican ‘Petroleum Corp. ‘4 Charles ‘B. ‘Gonsales v. Stewart D. Uaall, 

Civil No. 5246,. D. -N.M. Judgment for edetendent,. vate 4, 1964 ; afta. 

352 F, 24 82 (10th Cir. 1965)‘; no: petition. : va 
Gulf Oi Corp., 69 ID. 30 (1962) ° one 


Southwestern’ “Petrolewn Corp. vu ° Stewart DL. ‘Uaail; “Civil No? 2209-62. 
Judgment for defendant, October .19, 1962; aff’d:,.325 .F.. 2d. 683--(1968)-; . 


no petition. . ae “ 
Guthrie Electrical, Gonatruotion, 62. LD. 280. 1955). TIBCA-22 
(Supp.) (March 80, 1956) a 


Guthrie Electricat Construction’ Co. v: USS Ct: OL; No. 129-58, ‘Stipulation 
wa Of Settlement , -filed.. September 11," 1958. eae accepted and 
“case closed. October 10, 1958. a 


L.A. Huagood, 6t al., 65 LD. 405: (1958) © ae 
Edwin Still, et al. v. U.8., Civil No. 7897, D. Pee Compromise accepted. 
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Bayon Gg Ha ansen., et al , OF. 1: D. 362 (1960): ere 


“Rayniona: J. Hansen, ebal. iv. ‘Stewart L. Udall, Civil: No..3902-60..Judg- 
“merit for: defendant; June:23, 1961 ;-aff'd.,. 304. F; 2d: iow ee cert. denied, 
371. US. 901 (1962). 

Rovert Schulein v.. Stewart L. Udall, Civil, No. “4181-60, Judgment for 
defendant, June 23,1961; aif’d.; 804 "Bl 2d 944 (1962); “Do petition. ” : 


“Kenneth Holt, an individual, “et., 68 LD. 148 (1961). 
Kenneth Hott, ete. v. U8. Ot. CliNo, 162-62. Stipulated. judgment, July 2, 
1965. : : 
Hope Natur al Gas. 


: Hope Natur al Gas 
Consolidated Gas Supply ‘Corp. v. ‘Stewart L: ‘Uaall, et al., “Civil No. 2109-88. 
: Judgment’ for’ defendant; ' Fa eueade 20, LOGE; ‘Per’ curiam decision. aff'd. 
April'28, 1966 }no- petition. fue 


Boyd L. Hulse v. William H. Grigge,6 67 LD. 219 5 (1900) 


Wittiam HA. Griggs. v. Michael T: Solai, civil No: Sra, D. Idaho. ‘Stipules 
tion for dismissal filed. -May 15; 1962... : ' 


Tdaho Desert. Land Entries Indian Hil ‘rei 72 LD. 156 (2965) 
; Wallace’ Reed, et al... v Dept. of the Interior; set" “als, Ci L:Nos 1-65-86, 





















D. Idaho. Order denying ‘preliminary. dnjunetion, September . 3, _1965;. Gis . ne 


i uy 
fd 





missed, November 10, 1965 ; suit pending. 





stds 


Of niempretation of the Submerged Tiand At, 7] : D. 2 
Floyd. A. Wallis co Stewart L,. Jail, Civil No, 2099-68. Dismissed with 
prejudice, March 27, 1968. Pua 

J. A, a A prteling & Sons, 64 LD. 466 (1987 ) 


We Ay Ter teling & Sons. Wy. U.S. Ct, Ck; No. “114-59. Susement for defendant é 
390 F; .24:926° (1968); remaining aspects: ‘compromised... 


a. D. ‘Armstrong Co., 68 I.D. 289 (1956) 


W. D. Armstr ong,: Tne.: Us US. Ot: cL. No. 490-56. Plaintift’s, motion to 
dismiss petition allowed, June 26, 1959. : ; 
Anguita L. Klventer, et al, A- 80488, | Novenber 18, 1965. 
‘See Bobby Lee. Moore,’ es ‘dhe 
LeoJ. Kottas, Earl Lastzenhiser, 3 i D. 193 (1966) 
Earl M. Lutzenhiser and Leo cA Kottas av. “Stewart L, Udall, et ‘al, “Civil 


‘ENS 1371, D. Moiit.- Judgment ‘for defendant, June’7, 1968: aitd., 432 B 2a 
328 {9th Cir. 1970); rehearing “denied, Novéinter' Be! “1970.” = 


Vaughan, Be Connelly, 65: LD. 185 (1958) 


| Maa Kriteger vr Fred A. Ben Civil: No. 8108-58. Complaint <a aismissea 
“by plaintiff; June 22,1959. 2 








‘Me ae L. ‘Krueger, 
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W. Dalton La Rue, Sr., 69 TD; 120 (1962): . 


OW. DaltoiiLa: Rue, Sr..v. Stewart-L. Udall, Civil No. 2784-62. Judgment 
«for defendait,' March: 6; 1963 ;: afd., '824:F.. 2d: sak es y cert... denied, 
376 U.S. 907 (1964). ies de LS 


“L, B. Samford, Ine., 74 LD.26, 00t) 


L. Be Samford, Ine. v US, Ct. CL No. 398-67, Dismissed, 410 Fr 2a 782 
(1969) ; : no petition. © ; 


Charles Lewellen, 40 LD. 475° (4963) 


Bernard E. Darling v. Stewart L. Udall, Civil No, 474-64, Judament for 
defendant, October 5, 1964; appeal Yoluntarily dismissed, March 26, 1965. 


Milton 4. Lichtenswalner,. et a, 69 L D, 71 (1962) 


conneeh McGahan'v. Stewart: ee Uaan,, Civil No, A-21-68, D..:Alas, Dis- 
missed on merits, April 24, 1964; ee ape of appeal. with 
prejudice, October 5, _ 1964, wrk eet e ie we Ae 


Merwin E.. Liss, et. ai, 4 0, I. D. 208 (1963) 


Hove Natural Gas Co. v Stewart L. Udall, Civil No: 2182-68... -.- weasels 
., Consolidated .Gas Supply. Corp. .v. Stewart, L.. Udali,. et al.,, Civil No. 
2109-63. Fudgment: for defendant, September 20, ee eae curiaint dec., 
ath d., aoe 28, 1966 ; no petition. : : : a : 


Bess May Lutéy, 76 LD. 87 (1969). 


Bess May Lutey, et.al. v., Dept. of. Agr ‘culture, BLM, et al, civil No. 1817, 
D. Mont. Suit pending. ° ~ 


Elgin A: McKenna Besebitrie, Estate of Patrick A, MoKeina, 74. 
LD. 188 (1967) 


Urs. Higin A. McKenna as oes of the Estate of Patrick A, Mt Kenia, 
Déceased v.' Udall, Civil Nb. 2001-67, Judgment for estendent, Popruary 14, 
“1968 ; aff’d., 418 BF! 2d'1171 (1969)'s no pétition, © °°” 

Mrs, Elgin A. McKenna,, Widow and Successor in Interest of Patrick A. 
McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al, 
Civil No. 2401; D. Ky: Dismissed with prejudice; May 11, hd 


A, G. McKinnon, 62 LD. 164 (1955) : 


A. G. Hokinnon v. “US. ‘Civil No. 9438, . D. Ore. Judgment for plaintiff, 
178 F. Supp. 913 (1859) 5 $ rev'd., 289 F. =. 908 (9th Cir. 1961). ae 


Wade McNeil, et al., 64 I. D. 498 (1987) 


“Wade McNeil v. Fred, A. Beaton: Civil No. 648-58. Judgment for detenaant 
June 5, 1959 (opinion); >; rey’d:, 28% F.2d 931 (1960) ; no petition. 
Wade, McNeil v Albert K. Leonard, et ai., Civil No, 2226, D. pions: aS 
missed,’ “499: F. Supp: 671 (1961): “order, ‘April 16; 1962. : 
Wade. MeNeil v.. Stewart, L: Udall, Civil ‘No. 678-62.. Judgment. for de- 
fendant, December 13, 1963. (opinion) ; aff’d., 340 F, 2d: 801: (1964).; cert. 
denied, 381 U.S. 904 (1965). — ; 
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Salvatore Megna, Guardian, Philip Te Garigan, 65 LD. 33 (1958) 
Salvatore Megna, Guardian’ ‘ete.’ v. Fred A: “geaton, Civil No. 468-58. Judg- 
ment for plaintiff, November.16, 1959; motion.for reconsideration denied, 


December. 2, 1959; no appeal. 

Philip T. Garigan v. Stewart.L. Udall, Civil No. 1577 Tux, D. pee Pre- 
liminary injunction against defendant, July 27, 1966; supplemental dee. 
: rendered September 7, 1966; judgment for panies May 16, 1967; no ae 


Mevd Cor 1 T61.D. 205 (1969) 
Or Pod bore aU Ss “Gt, Cl, No. 492-69, ‘Suit fence. 
Duncan Miller, Louise Cuccia, 66 I. D. 388 (1959) 


‘Lowise ‘Cuccia and. Shell Olt. Co. v Stewart. LL. Udall, Civil No. 562-60. 
Judgment for defendant, June 27, 1961 no appeal. ; 


Duncan Miller, 701. D.1 (1963) 


Duncan Miller v. Stewart DB. Udall, Civil ‘No. 981- 68... Dismissed -for lack 
of prosecution, April 21, 1966 ; no appeal. 


Duncan Miller, Sanwel W. Mt olntosh, 7 11 L. i, 121 (1964) 


Samuet WwW. McIntosh v. Stewart 7 Udail, Civil No. 1522-64. “Judgment 
for defendant, June 29, 1965 ; no appeal. 


Duncan Miller, A-30546. (August 10, 100) A-80566 ame 1 
* 1966); and 73 LD. 211 (1968) ea 
- Duncan Miner v.. Udall, -Civil, No. -167-66, D. ‘Utah, Dismissed. with 
prejudice, April 17, 1967 ; no appeal. 
Bobby Lee Moore, et al, 72 1D. 505° (1965) Anquita Loe Kluenter, 
_ etal. , A-30483 (Novermber 18, 1200), - 
, Gary Carson Lewis, etc., et ai. w. * General Se vices Administration, et al, 


’ Civil -No:-'8253 S.D-Cal. Judgment for’ defendant, ope 12, y nO affd., © 
3m7 F.2a 499° (Sth Cir. 1967) ; no ‘petition: © ca . 


‘Hei en'y S.M organ, et al. , 65 I. D. 369 (1958). 


Henry 8. Morgan v. Stewart; L; Udall,. Civil No. “3248-59, iden for ; 
defendant, February 20, 1961 (epinlon)s aff'd., 306 I F 2d 799 (1962) ; ; cert. ' 
‘denied, 871-U.8. 941: (1962) 2° ett 


Morrison-Knudsen Co. » 64 I. D. 185 (1987) 7) 


Morr ison-Knudsen Co. v ‘US, ‘Ct. Cl. No. 239-61. Remanded to Trial 
* Comm’r., 845 FL 2a °833" (1965) ; Coimmr’s. report adverse to U.S. issued 
June 20, 1967; judgment for. plaintiff, 397 F, 24°S26 (1968); part remanded 
to the Board of Contract Appeals; stipulated Gismissal ¢ on October 6, 1969 ;: 
: «judgment for plaintiff: February 17; 1970. eae 


Richard. L. Oelschlacger, 67.1. D. 237 (1960) 


“Richard L. Oclséhlacger'v: Stewart I. Udall, Civil No. 4181-60; Dismissed, 
November 15, 19683; case reinstated, February 19, 1964; remanded, April .4, 
1967; rev’d. & remanded with directions to enter judgment for appellant, 
"389 F. 24 974 (1968): cert. dénied,; 392 U:S. 909 (1968).° : 











“XXIV CUMULATIVE INDEX: TO: ‘SUITS: FOR: JUDICIAL REVIEW 


Oil and Gas Leasing on Lands Withdrawn by EF: wecutive Orders pis 
Indian Purposes in-Alaska; 10 LD. 166.(1963) ©. ae 


* Wrs: Lowise: As ‘Pease'v. Stewart L.- Gaal; Civil No} 760-88, B: ‘Alas. with: 


drawn April 18, 1968. ; oc 
“Superior “Oi Co. ‘Robert b. “Bennett, civil No? A-17-63, ‘D; Alas. Dis- 


‘Tiissed;: ‘April 23, ‘4968: u 
" Mative Village of Tyonek 'v- Robert. Di: Bennétt, “Civil No. A-15= 65; D; Alas. 


Dismissed, October 11, 1963... - : eee y 
Mrs. Louise A. Pease v.. Stewart L. Udall, Civil ‘No. “420-63, D. Kis: Dis- 


missed, October 29; 1963" (oral ‘opinibin); aff’d:, ‘B82: Ey. ae 62: (one Cir. 1864) s 


no petition, 
George TL, Gueker 1 v. ‘Stewart he Vaall, “Civil No. A-89-63, D. _ Alas. Dis- 


~ missed without prejudice, ‘March 2, 1964; no appeal. Be 
Paul Jarvis, Inc., 641.D. 285 (1957). 
Paul Jarvis, Ine. v. US. Ct. Cl. No. 40-58 ‘Stipulated Judement t for plain- 
‘tiff, December 19, 1958." y 
Peter Kiewit Sons’ Co., 12. LD. 45 (1965) ” 
‘Peter Kiewit Sons’ 00, ®. US, Ct. Cl. 129-06. . Tudement iF plaintiff, 
» May 24; 1968. : : 
Harold Ladd Pierce, 69 1.D. 14 1 (1968). : 
a: Duncan Miller v. “Stewart - “Udall, “Civil No. 1351-62. J cana for ae: 
fendant, August 2: 1962; aff’d., 817 F. 2a 573 (1968) 5 no opal eiey ; ; 


‘Port Blakely Mill Co., 71 LD. 217 (1964) 

Port Blakely Mill Co. v. U.S.,, Civil, No. 6205, WO. ‘Wash, Dismissed with 
: prejudice, December 7, 1964. °° 3 nce : : 

fay D. Bolander Co., 72 LD. 449 (1965). 


; Ray D. Bolander C0. v., UB Cte Cl. 51-66. Judgment for plaintiff, “Decem- ay 
ber 18, 1968 ; subsequent Contract, Officer’s dec., December:.8, 1969;;interim . 
dec., December 2, 1969; Order to Stay Proceedings: until. March al, aai0s 
dismissed with prejudice, Augist'3, 1970. | : 


Richfield Oil Cor P 62 I. D, 269 (1955) ~ 


Richfield Ot Cor . UV Frea A. Seaton, Civil No. (8820-55. Dismissed without 
prejudice, } March 6, 1958 ; no: appeal. . ; . 


Hugh. Ritter, Thomas XM. Bunn, 72 LD. ut (1965), - 
: Thomas uM. Bunn. w . Stewart. Te , Udail, Civil. No. 2615~ 65. Suit pending 


San Carlos Mineral Strip; 69 T. D. 195° (1962) 


Jumes Houston Bowman v. Stewart L.. Udall, Civil, JNo: 105-68.  Taaeinent 
for defendant, 243 F. Supp. 672 (1965) ; aif'd., sub-nom, .8.. Jaek Hinton, 
et al. v. Stewart L. Udall, ‘364 P. 24-676 (1966) ¥ cert. denied, 885 U.S. 878 
(1966) ;:supplemented by..M-36767,.. November 1,. 1967. : 


Seat and Co. 68 T.Dl94- (1961) 


Seal & Go. Vv U.S, Ct. Cl. (274-63, ‘Judgment for. plaintif, January 2 31, 1964; 
no appeal. 

















“Pa Standard oil Co. of California, et al. 6 L. D. om (1969). 
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“Shel Oil Co., A-30575- (October: 31; 1968); Chargeability of Aor wage 
Embraced in Oi & Gas Lease O; fers, TED. 337. (1964) cee 


Star te Co: v. Uaan, Civil No, 216-67. a dismissal, August 19, 
| 1968. : 


Sinclair Oil é Gi Co: 75 E CD. 155 5 (1968) 


‘Sinclair ‘Oil € Gas Co. O88 wart i Udall, ear etary of the Interior, a al, 
Civil No. 5277, D. Wyo: “Judgment for defendant, sub nom. Atlantic ‘Rich- 
field Co. :v. “Walter. J... Hickel, :303:.F.. cee 724. (1889) 3 vaff'd,, 482: By 2d 587 
(10th Cir. 1970) ; no petition. :; ‘ 2 


Southern Pacifie Co.,761.D.1 Hoy 


Southern, Pacifie Co. -v.. Walter, J. Hickel, Secretary of. the ‘Interior, Civil 
_No. §-1274, Ds. Gal. Judgment: for: defendant, December. 2, 1970. : 





Souths: Welding and M ln ccd inlet ¥ uba Consolidated 
Niapsnteid teed 69 1.D.1738 (1962): of pe 


1 Southwest. Welding. v:-U.8:, Civil: No. ‘68-1658-CC, C.D. Cal. Judgment for 
plaintiff; Jatiuary. 14,1970; appeal dismissed, April 6,:1970. : 
7 Southwestern Petroleum Corp.,et al., 71 I. D. 206 (1964) 


ae ‘Southwestern Perroleua Corp. v. Stewart L. Udall, Civil No. 5173, D. N.M. 
Judgment for defendant, March 8, 1965.; aff'd., 361 F. 2d. 650 (10th Cir, 
1966) 5 3 no ‘petition. ae 






ved 


pare 





uf / Standard, it Co. of. California-v. Walter-J. Hickel, et al., Civil No. ‘Ag 50- . 
 69,. D. ‘Alas. Judgment for: -plaintiff,, BIT. F. Supp. 1192. (1970) ; 3: appeal, 
_docketed. November 19, 1970. 


Standard Oil Co. of Fewas, "1 LD. 267 (1964) 


; California Oil. Co. v. Secretary of the Interior, Civil No. 5729, D. NM. 
; Judgment for plaintiff, January 21, 1965 ; no appeal. 
James K. Tallman, 68 1D. 256.(1961) 


James K. Tallman, et al..v. Stewart L. Udall, Civil No. 1852-62. Judgment 
for defendant, Noyember 1, 1962. (opinion) ; rey’d., 324 F.2d 411. (1963) ; 
“cert. “granted; 376 U.S. 961 (1964). 5, ‘Dist. Ct. aff’d., 880 U.S. 1 (1985) 5 

: rehearing denied, 380 U. 8. 989 (1965). 


Tewaco, Ine. ,(51.D.8 (1968). : He ag esis AE 
os “ Pewacd, Inc., a Corp. v ‘Secretary of ihe Interior, Civil No. 446-68. Judgment 
‘for, Plaintiff, . 295 FF Supp. : “(1969) 5 i remanded, “August 19, 1970. 


Pewas Construction: Co.5 $64 LD.. OT! (4987) Recon deravien. denied, 
» IBC AW73" (Jwtie 18, 1957 2 


: Teras, Construction ‘Co. 
aintiff, ‘Decem 


















OL. No. eee nienent 
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Estate of Joh Lhomas, Deceased Cayuse: Allotiee No: 223 and Estate 
of J. ele de aes Deceased, Uniatilla Allottee: Wow 877, 64,1.D, 401 
es (1957) | So naghe cia ume eR rope ae Gack teal a 

Joe Hayes v. Fred A, Beaton, & ecreiany | of the 5 Tidentes: Civil No.-859-581. 

Judgment for defendant, September. 18, 1958; aff’d,, 270. F..2d-319 -(1959).; 

hes denied, 3864 U. 8. 814 (1960) ; rehearing denied, 364 U8. cone (1960). 

Westeliffe Development, Ine 70 1D. 1 


= Phor -Westeliffe Development; 'Tnc.v- “Stewart Le Udalt, ‘Givil Ae: 5348, D. 
N.M. Dismissed with prejudice June 25, 1963.0"! : 








wah thick 


Bee also: 


“Thor _Westeliffe ‘Development; ‘Theo. Stewart Le Udall, et ‘al.; ‘Civil No. 
2406-61. Judgment for “defendant, ‘March “22, - 19625 ‘aff'd, ie PB, 2a 257 
(1963) ; cert. denied, 373 U.S. 951, (1963). . 93 . OEE a tae i 


Richard K. Todd, et al., 68 1.D. 291 (1961) 


Bert: F..Duesing 0. Stewart: L, Udalt Civil.No. 290-62.: Judgment for de- 
fendant, July: 17, 1962. ee Colonns .affd:; 850: F..2d:°748- (1965); cert. . 


‘denied, 383 U.S. 912 (1966). : 
Atwood, et al. v. Stewart L. Udall, ‘Civil ‘Nos. ‘398 62_-290"62, ined. “jude: 


ment: for defendant, August 2. 1962 + aff’d:;-350-P..2d: 748 (1965) ;:no petition. 


Union Oil Co. Bid on Tract 298, Brazos Area, Texas. Ofehete Sale, 
75 TD. 147 (1968), 76.1.D. 69 (1969) 


The Superior Oil 06, et ai. v Stewart L. ‘Udall, Civil No. 1521-68. sqube: 
“ment for ‘plaintiff, Tily 29, 1968; modified, July: Bi, 1968 ; aff'd,’ 409. oe 2d 
“1115 (1969) ; dismissed as moot, J une’4, "1969: ho petition. : 


Union Oil Co. of California, Ramon BP. ‘Oolvert, 65 LD. 94s “(1958) 


Union Ott Co. of California % Stewart d. Udall, Civil No. 8042-58. Judg- 
“ment: for’ defendant, may: ai 1960 _@pinion) 5 ; aff'd. : 289 ee 2a 790 (4961) ; : 
no petition, . & 


Union OW ee “es Califor, et a, el 1. Dp. ‘169 6), 2 ED. 
Bie (1965). 4 
Penelope Chase ‘Brown, et at. 'v: eisih mai “Civil No. ‘soe ve ‘Colo. 
“ Judgment for plaintiff, 261° F. Supp. ‘954° (1966) ; ; .aff’d., 406. 'F. 2a" 759 
(10th Cir. 1969); cert. granted, 396 U.S. 17 "(1988) j rev'd. & remanded, 
December 8, 1970. 
A Equity Ou Co.,v. Stewart L. Uda, Civil No. 9462, Dd. Colo. Order | to 
- Close Files and Stay Proceedings, March 25, 1967 is 
‘Gabbs Heploration Co. v. Stewart L. Udall, ‘Civil No. 9464, D. Colo. Order 
-to. Glose: Files. and Stay Proceedings, March: "25, 1967: us 
Harlan H. Hugg, et al. v. Stewart L. Udall; Giyil:No. 9962, D:-Colo, Order 
to Close Files and Stay Proceedings, March 25, 1967. 
“Barnette Ti Napier, et at. v. Secretary of ihe ‘Interior, Civil ‘No. 8691, 
D. Colo. Judgment for plaintiff, 261 F. Supp. ‘O54 (1968) 5 ‘aff'd., 406 F. 2a 759 
_ (10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969); rev’d. & remanded, 
December 8, 1970. 
John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. Order to 
Close Files and Stay sic March 25, 1967. 
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The Oil Shale Corp., et-al. v; SecHetary. ofthe, Interior, Civil’ No. 8680, 
_ D. Colo,, Judgment for plaintiff, 261 F.. Supp. 954. (1966) ; aff'd., 406.F. 2d 
oa “10th. Gir. 1969) + cert,; granted, 396 U8, 817, (1999) ; vd, & remanded, 
“December 8, Ta7G, Th TES te tetatyt Patel cate tesedante 
The Oil Shate Corp., et al. v. Stewart L. Udall, Civil NO; 9465, D. Colo. 
Order to Close Files & Stay: Proceedings, ‘March. 25, 1967: * 
... doseph B: Umpleby, et al, v, Stewart. L. Udall, Civil, No. 8685, D. Colo. 
“Tu gment. for plaintiff, 261 F. Supp. 954° (1966) ; aff'd., 406 1 a7 
Cit. 1969) 3cert. granted, 396 UWS. 817, (1969), 5 rev'd ‘& remanded, Decem- 
‘per 8 1970. 7 ee 
Union Oit Co. ‘Of :Californid, ai Corp. v> Stewart:L: Udall, Civil No. 9461, 
D. Colo. Order to Close Files & Stay Proceedings, March 25, 1967. 


Union OU Co. of: Oli nea, 1 ED. 287 (1964): 


Union Oil Co. of Calitornti: ‘os Steivart De ‘udal, ‘oe No. 2595-64. ae 
ment for deféndant, Déecembér:27, 1965 ;, no‘appeéal. « iene yas ok 


Union Pacific RR. 72.1.D. 76 (4965). 


“the ‘state of Wyoming: and’ Gulf Oil Corp. bi Stewart DL Udall, ete, “Civil 
“No. 49138, D. Wyo. Dismissed ‘with prejudice, 255: F. Supp. “481 (1966) ; aff’d., 
879 F. 2d 685. (10th Cir.'1967) ;-certi déeniéd;.389, U.8.. 985° (1967)... d 


US. vw, AtonzoA: iniiees al, 64 i D. oat Os ae t(Tuly 1, 
(1957) Fen 


Alonzo A, Adams, et al. v. Paul Bs Witmer! ‘et: al; “Civil: No. 1222-57-¥; 

., &D. Cal. ;Complaint , dismissed, ‘November 27,,.1957 (opinion,).; rev'd, & re- 
".,manded, 2, . 2d 29. (9th, Cir. 1958) ; on; rehea) ring, appeal ‘dismissed as to” 
Witmer; petition for ‘rehearing. ‘py Berriman denied, “O71 Br 
1060). eee as 
“U.S. ve Alonzo. Adams; Civil’ No.’ 187-60-WM;"'S:Dy -Cal.’: Judgment “for 
plaintiff, . January ; 29, 1962. (opinion).; Judgment, modified, 318 F. 2d 861 
(9th Cir. 1963). ; no. petition, 


U.S: wHvA. Barrows and Bether Barrors 76. LD. 99: y (4969): 


Histher Barrows, ‘as. an individu ecutria of ine Last Wilt of 
BVA. Barrows, dectased 4, Walter. -Hieket; ‘Civil Nov 70-215-CO, C.D.. Cal: 
Judgment for defendant, April 20, 1970; appeal docketéd:May: 6, 1970.: 


UB2u. Kord Mt. Converse, 72 1.D.- 141 (1965)... - 


Ford M. Converse v. Stewart Udall, Civil. No. eek ‘D. Ore: Judgment 
for defendant, 262°F., Supp. 583 (1966),;,aff'd.,.399 E.. 24.616. (Oth: Cir..1968) 
: cert: denied, 393 U. 8. 1025 (1969). 


US. v, Alvis F. Denison,: et: ail nae LD. 144. (1964), 16LD. 933, (1969) 


Marie W. Denison, individually .d.as -exvéecutria of. the Estate of. Alvis F: 
Denison, deceased v. Stewart L. Udall, Civil No. 963, D.. Ariz. Remanded, 
met Supp. 943 (1965). 

“Geo H.: Braue, : Stewart’ BE Udail,: Civil No: °5822-P 1x. 
* pending 208 foe r CEE yaaa) : 

Reid Smith v. Stewart L. Udall, etc.; Civil N6.°1058, D. Ariz! ‘Suit’ ‘pending. 





















































De “Aria, ‘Suit 
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OS. 0. Everett Foster, eb ali, 65 LD. 1 (1958) 

et 4 _ Beer ett. Foster, et. cal. v. Fred A. ' Seaton, “Civil ‘No, 344-58. “Judgment for 
* defendants, December 5; “1958 (opinion).; ‘ -aff'd., 271 B 2a 836 (1959) 5 ; no 
. petition, ee pi 2 Sa 


US. v. Henautt Mining Co. BLD. 184. (966) 


: Henault Mining Co, v, Harold. Tysk, et al., Civil, No. 634, D. ‘Mont: -Judg- 
; ment for plaintiff, 271 ¥F. ‘Stipp. “474 (1967, ) 3. rev'd. .& remanded, for further 
‘proceedings, 419 F. 2d 766 (Oth Cir. 1969) ; cert. denied, 398 U. 8. 950 (1970). 


US. v: ‘Charles H. Henrikson, et al, TOT. D: 212 (1963) © 


Char les 7a Henrikson, ‘et al. v. “Stewart a ‘Vaal, et at., ‘Civil No. “41749, 
N-D. Cal. Judgment for:defendant;.299 EF, Supp:.510- (1964)°; aff'd.; 850°F)-2d 
949 (8th Cir, 1965).: cert. denied, 384 U.S. 940: (1966). . . 


US. ws Independent. Quick Silver’ Co. i, 72 .D: 367 (1965). 
Independent Quick Silver Co., ai Oregon: Corp. 'v.. Stewart L. Udall, Civil 
No, , 65-590, -D. Ore. sudgment for, defendant,, 262 F. Supp. 583 -(1966) ; 
_appeal dismissed. ae wis Ana mich . 
0.8.0. Richard Deun Lanoe;73LD 18 8 (1966). 
‘Richard: Dean Lance v. Stewart Li: ‘Udall, et al; Civil No: 1864, D. Ney 
“Jedement for defendant, January 23, 1968 ; no aiipeal: 


OS.v; Mary A. Mattey, 67-1.D.63,. (1960) 


; U.S. %. ‘Hdison R. Nogueira, et at., Civil No. 65-220-PH, C.D. Cal. Judgment . 
“for ‘defendant; November 16, 1966; rev'd. = remanded, 408 F. 2d gié (1968) ; ; 
“no: “petition: 


OS. 4%. Kenneth: MeClarty, 71 LD, 331: (1964), 76 L.D..198 (1969) 


' Kenneth MeClarty 6: Stewart L. Udall, et “al.; Civil No: ‘21t6, ‘ED. ‘Wash. : 
Judgment for defendant, May 26,1966; rev'd & remanded, 408 F, 24.907 
(9th Cir...1969).; rémandedi to the Secretary, May.7, 1969; vacated & re- - 
_manded. to Bureau of Land Management, August 18, 1969. 

US. v. Frank & Wanita. Meliuaso, 2 et ale, 76 I. D. 181 catean Reconsid- 
eration, 77-L:D: 172 (1970): 
WIM Mining & Development Go, etal. v. Walter. Hickel, Civil No. T0- 679, 
; _D. Ariz. Suit pending. é ; 


U S w.New Jersey Zing Company TAl: D: 191 1. (1967 ye 


The New Jersey Zine Corp., a Del. Coen: ‘’. Stewart L. Vaal, “Civil ae 
67-0404, D.' Colo. ‘Disrnissed with prejudice, January 5, 1970. ‘ 3 


U.S. BOW. plaids aires Deveces oak une i. & Me artin B state, 71 
“LD:447 ¢ 1964). - eos ‘ 


zz V. Pr essentin, Fred ea Martin, Admin... Oh: LH. a “Martin Estate v 


, “Stewart ‘Lb. Udall & Charles Stoddard, Civil No. 1194-45, Jadement.; for de- 
; fendant, ‘March 19, 1969 ; no: appeal... care : ol ee 
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U.8.v. Ollie Mae Shearman, et al. 73 1D. 386 (1966) 
U.S. v,. ‘Hood Corp., et al., Civil No. 1-67-97, §.D. Idaho. Suit pending. 
US... C.F. Snyder, et al., 721.D. 228 (1965) 


- Ruth Suyder; Adnvr[a] of the Estate of C. F. Snyder, Deceased, et al. v... 
Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 267 F, 
Supp. 110° (1967).;-rev’d., 405 F. 2d:1179 (10th Cir. 1968) ; cert. deniéd, 
. 396 U.S. ‘819: (1969).. 


US. v. Clarence T.&Mary D. Stevens, 77 LD. 97 (1970) 


Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70-94, 
D. Idaho. Suit pending. 


U.S. v. Alfred N. Verrue, 75 LD. 300: (1968) 


; Alfred N. Verrue-v. Secretary of ihe Interior, Civil No. 6898 Phx., “D. Ariz, 
Remanded, December 29, 1970. 


U.S.v. Vernon 0. & Ina @. White, 72 I.D. 522 (1965) 


Vernon O. White € Ina 0. White v. Stewart L.. Udall; Civil No. 1-65-122, 
D. Idaho. Judgment. for defendant, January 6, 1967; aff’d., 404 E. 2d 834 
(9th Cir. 1968) ; no petition. 

‘WA, Vaughey, 63 I.D.85 (1956) | 
, HA. Vaughey v. Fred A. Seaton, Civil No..1744-56. Dismissed by. stipe i 
tion, April 18,1957 ; no appeal. 


° Burt A. Wackerli, et al.;731.D.280 (1966) 


Burt & [neva G. Wackerli, et al. v. Stewart L. Udall, et al., Civil No. eae 


1-66-92, D. Idaho. Suit pending. 
Weardco Construction Corp., 64 1.D. 376 (9st), ) 


Weardco Construction Corp. v. U.S., Civil No, 278-59-PH, SD. Cal. Sadie : 
ment. for plaintiff, October: 26, 1959; satisfaction of a entered .. 
February: 9, 1960. 


Frank Winegar, Shell Oil Co. & D. A. Shale Inc., 7 LD. 161 (1967) 


Shell Oil Co., et al. v. Udall, et al., Civil No. 67-C-321, D. Colo. Judgment 
for plaintiff, September 18, 1967 ; no appeal: 


_ Estate of Wook-Kah-Nah, Comanche Allottee No. 1987, 65 LD. 436 
(1958) 


Thomas J. Huff, Adm. with will annewed.of the Estate of Wook-Kah-N ah, . 
Deceased, Comanche Hnrotled Restricted Indian No. 1927 v. Jane. Asenap,. : 
Wilfred Tabbytite, J. R. Graves, Ewaminer of Inheritance, Bureau of Indian 
Affairs, Dept. of. the Interior, & Hart R. Wiseman, District Director of: 
Internal Revenue, Civil No, 8281, W.D. Okla. Dismissed ag to the Examiner 
of Inheritance; plaintiff dismissed at without prejudice as es the other 
defendants. eh 

Thomas J: Huff, Adm. with will annened of the Estate of Wook-Kah-Nah v. 
Stewart LE. Udall, Civil No. 2595~60. area ent for defendant, June 5, 1962; 

*- remanded, 312 F. 2d 358 eee 
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ruled, 1L.D: 57. 

Gallup v. Northern Pacifia Ry. Co. ( m- 
‘pubilshed) ;. overruled so far ag. in 
conflict, 47 L.D. 304, 
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OVvelr- 


260 U.S. 427 (See 49 L.D, 418). ~ 
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| Huls, Clara (9 L.D. 401) ; modified, a 
LD; B77, ee 

Humble. Oil & Refining Co. (64 1 D. 5); ‘ 
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Jones.v.: Kennett, (6. LD. 688) 5 over- 
ruled, 14LD. 429. po “ 
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overruled, 26" ‘LD. 398. : 
Leonard, Sarah (1 LD. 41) ; overruled, 
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L.D. 88. 

McBride ». Secretary of the Interior 
(8 C.L.O. 10) ; modified, 52 L.D. 33. 
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. supplemented, 71-I.D. 486 (1964), va- 
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550. 

Northern Pacific R.R. Co. (21 L. D. A12: 
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overruled so far ‘as in conflict, 51 L.D. . 
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Northern Pacific R.R. Co. v. Bowman. 
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Northern Pacific R.R. Co. v. Loomis (21: 
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... (D-40462) 3 overruled so faras incon-' 
- .gistent, 58 ID. 85,'92, 96: eh 
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Opinion of Solicitor; June 15,: 1934 (54 
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Opinion of Solicitor, 
(M-84999): ; eer ae 68° L.D. 
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70. ; 

Opinion of Solicitor, 60 I: D. “486. (1950) + : 
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Phillips, Alonzo. @ LD, 881); 
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vacated, 83 L.D, 409. 
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Ry. Co. (8°L.D.. 255); modified, 18 

.. LD. 854 (See 32 L.D. 21). 
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L.D. 173) (See 82 L.D. 128): 
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AND. MODIFIED CASES 


Shale Oil Company (See 55 ID. 287).. 

Shanley v. “Moran (1 L.D. 162); ;  ovel-~ 
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Shineberger, Joseph (8 L.D. 231) ; over-- 
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(21 L.D. 57); overruled, 31 L.D. 151. 
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ruled, 28 L.D, 423. | 

State of, California (19 LD. B85) ; va- 
cated, 28 L:D, 57. 


State of California (22 L.D: 428) ; over- 
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ruled, 28 L.D, 358. 
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trude Lamb (61 1.D: 81) ; overruled so 

_ far as in conflict; 61 LD. 185. : 

Willingbeck, Christian P; (3 LD. B88): H 
modified, 5 L.D. 409. 
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Norgs The abbreviations used in this title refer to the following - publications: 
“BLP.” to Brainard’s Legal Precedents in Land and Mining Cases, vols, 1 and 2; 
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cisions of the’ Department of the Interior, vols. 1-52; 
ment of the. Interior, beginning wiith vol, 53.—EpIToR. . . 


“TE, and 
“LD.” to the Land De- 
“ID.” to. Decisions. of the’ Depart- 





TABLE OF STATUTES CITED 
(A) ACTS OF CONGRESS 





1802: annen 
Mar. 30 (2 Stat. 139)... eee © 115 

_ 1834: ee 
“.. June 30 (4 Stat. 729): i eS - 114 
- June 30 (4 Stat. 738)_2.2202 114 
June 30 (4 Stat..735)--.-.-... 52 
“ §$9(4 Stat. 787) —----- 204-20 (50, 51 

1862: © . 


July 1 (12: Stat. 480). 41,.42, 177 |: 


-§ 3 (12 Stat. 492)... 22.22... 41, 178 
- 1864: 
; July 2 (13 Stat. 356). -..41,.42, 177 
§ 4 (13 Stat. 858)... petvece 41, 178 
1880: : eee 
an ‘May. 14 (21 Stat. rt mae 6}. 
1887: 
i “Mar: 3 (24 Stat. 556)... 44, 
“1. 46,47, 180 
34 (04 ‘Stat. 557)... ’ 48 
$5 (24 Stat. 57) —--2---200-6 44 
1892:. ; 
Aug. 4 (27 Stat. a 97, 108 
1902: ea 
June 17 (32 Stat 388), 
SF ee 





85 (32 Stat. 389). 


1906: 
: June 8 (34 Stat. 225) 
tS 23s ceceeecd se Le ~ 7" 
1912: ; 
Aug. 9 (37 Stat. 265) — : 
$3. asenya pga 265, 26, 267 
1913: : 
Feb. 14(87 Stat. 678). te - 269, 272 
1914: 
“Avie 13,°(38 Stat. 686) 
meU (88 Stat. 689)-_------__. 266, 267 | 
1916: Saks oO 
: Auge 25 (39 Stat: “pap SS 
§ 2-(89 Stat. 535).2----_- Laake. 69 
_§3.(89 Stat. 635) 022 
69 


§ 4 (89 Stat. 536)_.....--.-.-- 


| 1990: 


69 |. 


69] 


: Page 








J+ Feb. 25. (41 Stat. 437, ees 124 
1926: : 
_May 25. (44 Stat. 636). 3 
or BGnc ee ede Suc 265, 266, 267 
1028 : 
* Dee. 22 (45. Stat. 1068)... 8 
1938: : aa 
’ June 16. (48 Stat. 201)--2 2.2 - .69 
19384: |. Phe 
June 18 (48 Stat. 984, 080). £118 
19387: .. : 
_ Aug. 20 (50 Stat. 731) wastes 144. ° 
/ §2 60 Stat. 732). 144 
Shire a Safe bes 146 
"8 §'3,.4:(50 Stat..733) 2022. s 2144 
2 $b (50. Stat..734)-.- ew 144 
..§ 6.(50 Stat..735)__- 22. 144 
“§$§ 7, 8 (60 Stat. 735). ; » 144 
#°§§9, 10, 11, 12, 18. Go Stat. 
He (OO) on euch weells See we S 144 
1938: ee : 
‘June, 1 2 Stat. 609) Seeboe . 92, 
| 174,175,176 
1939: ; é 
Aug. 4 (53 Stat. Pe 
a2!) (:) nea Te ee 144 
1940: 
. Sept.18 (54 Stat. 954)_-- 2 Al 
§.321(b)__2 -2 22-22 ee 41, 
= 42, Bs 177, 178, 179, 180 
1944: . 
‘Dee. .22 (58 Stat. 887) aoe 
§ 5 (58 Stat, $90).......-.-, 144, 145 
1946: : ; 
June 11 (60 Stat. 237).---2-.. 50 | 
July 5 (60-Stat. 439) . in 
§ 34& § 35_----- eee. 4,5 
Aug. 8 (60 Stat. 955)__..._- 185 
1948: ce? a 
June 25 (62 Stat. 757) beeoler ahdg: 
dune 25 (62 Stat. 759).--225 4,5 


LVIIL _ ‘TABLE OF STATUTES CITED 


1953: Page 196620 8 ee page 



















July 28 (67 Stat. 227)... «60 Sept: 6(80 Stat. 381) 222 «BO 
Aug..1 (67 Stat. 359) ; Sept. 6 (80 Stat. 383)_._.=.- _. 60 
§ 4.(67 Stat. 360)... aes Sept. 6 (80 Stat. 384)_..-_- 50 
Aug. 8 (67 Stat. 495) |. Sept..6-(80 Stat. 385) .--_- 50 
§ 1M) esse “> Sept. 6 (80 Stat. 386) 2-2. 50. 
1954: + »Sept,.6, (80 Stat. 387)._-___ 50 
June 8 (68 Stat. 239) ’ Sept. 6 (80 Stat. 388) 2... 50 
July 29 (68.Stat. 583) wets ovef. Sept. 6 (80 Stat. 389).2-__- 50. 
§ 31 As amended (68 Stat. 585)- 185 1967: a 
1955: seen “June 5 (81 Stat. B4cnrges 50. 
: Suly.23 (69:Stat. genx es 84, 1968:. ; eee 
97, 99, 100;:102 Oct. 2 (82 Stat. 206). So 7g 
§3 (69 Stat. 368)-2222222022- 198, 99] => § 15(e)- (82. Stat: 918) 
1960. : : 1969: oo a 
Mar: 18 (74 Stat. 7) ete Oct..29- (83 Stat. 147) <2 2-2" 20, 22 
» §$9(b)._-- ee ee 2 124) 2° Dee: 44 (83 Stat-323, 333) 142, a 
July 14 (74 Stat. 506) ia 
_§ 204(a) (74 Stat. 507) 2-222. 167] =: * Dee. 26- (83 Stat: 447). 
‘§ 204(b) (14 Stat. 507) --—--2-~ : 167): Dec: 80: (83 Stat. 742) 2 
1961: 0 te Poss 
ce 18 (75 Stat. 1028) seccse 70 
- 1962: re ni 164 ; 
s . Oct 23 (76 Stat. 1127)-. cece 14, 51040) ($3 Stat. 210 150; 





— 1, 26, 30, 31 “481,158, 156, “157,158, 
14; 17, 26, 27, 80 


159, 160, 162,-163, 164, 165 
eee J 14, 26,30) 2 nee 
arcs eS i 6 --~ §t04(h) (3 Stat. 752)... "159, 
E1496 | ae J ios ates 260, 164 
2 14):26 | 






panies Peewee d ee ie aE 20 Peers Uy fe i) 

14, 26, 27, 28; 20,30 | 2)... 'g 105(a) 2 158,155, 163 - 

Reerevepieeye mien Hayat abrir ec Sob 6.14,.26 $1060). -sss oes jee 163, "168 

Nov. soe 301)------- ga} § 107) (83 Stat. 7O5)a0. 151 

1964: ree mie Sy § 202) one see wee be) 181 
- Sept. 19 (78 Stat, 986) ae 123, 175 


§ 301(0). 8 Stat. 706 =160 









S. ACTS: crTED BY POPULAR NAME. 





fine e ‘ : “page ; : 
Administrative Préssdiire Act : | Bonneville. Project’ ‘Act, | a 
June’ 11, 1946, 60 Stat. PSone 50, 55| >“ Aug. 20,1937, 50 Stat. eee M4 








oS (50 Stat, 733) 
og Le (op oan 734)" 
§ 6 (50 Stati, 735). 
§.7--2W--. ; 
§ 8x 144. 











Appropriation Act 1970" ‘Supple 
=" ment; ra 
Dec. 26, O82, 88 Stat. A4 





‘155, 


- ‘Color of Title Act, as amended, 


© TABLE OF, STATUTES <CIPED cies IN 2 pe 




















: Mining. Glainig ‘bacdnaliong: Act, 
Oct. "23, 1962, 76 Stat. 1127.2. me ee 

aed 15, 26, 29, 30, 31. 
aug ee 17,26, 27, 30 





“§12.(50 Stat. 130) acennea- at 
: §13 (50 Stat. 736) 2-22-52 L- no ave eon 
Classification and Multiple Use. ©. go (76-5tat, 1128)___-- +8 
Act, Sept. 19, 1964, 78 Stat. cH mean gt ae wae ee : 





He ee ape ie 123, 3,175 eee cent aon nem 14, 26 
Color of Title Act, ; eee 6.88 14, 26, 27, 28, 29, 30. 
Dec. 22, 1928, 45 Stat. 1069-_ 8 -§ 92-2 22-2----- +222 en 14, 26. 


a National Industrial . Recovery, - 
July '28, 1953, 67 Stat. 227___... 60] | Act, June 16," 1988;. 48 Stat. 
Federal: Coal Mine: Health and: - = 


Safety Act, Dec. 30, 1969, 83.05 Omnibus Adjustment Act; May’ 


Stats 7420200140, 150, “154 | 25, 1926, 44 Stat. 636 
§104(a) (3 Stat. 750)_-.-- “150,] 0-7 $ 46-2 --2------- 222-2. 265 
: ; 159, 160, 164] Organic Act, National Park ey 
= §104(b) (88 Stat. 751)-.-..°150,| Service, August 25, 1916, 39° eh 
.151,. 153,: 156, 157,158, 159, |" Stat..535 senses £769 
oi). 160, 162, 163, 164, 165. +3 § 2 (89 Stat. 535)_.. 69 
eg 104(b) (83 Stat: ieee -.159, § 3 (89 Stat. -535)_ 69 
: : § 4 (39.Stat. 536). 





Public Land ‘Aduuihistiation Act; 


§ 105 (3 Stat. 258) con 2 ; 
“157, 158 s 





ma “duly 14, 1960,.74:Stat. 506 
§ 105(a) Peay Nagata 158, 155,163 |-"> ° §:204(a).(74 Stat, 507) 22-167, 169° 
7): $205 QD) ones 1168, 165 | § 2040). (74 Stat. 507).2222%167 
> 5, §107(a), (83 Stat. 755)_-- 22-151 Public Works-Appropriation Act, fag 
; § 107(b)--- i eer ay $51} 6° Dee.-11, 1969,:.83 Stat. 323, ; 
-§ 801(c) (83 Stat. 766) ___-. 160|. 3832-.---.----_----2----- 12, 147 


‘Flood Control Act, Deo. 22,1944 - 
8 Stat. 890) . as 
Bis eeaiae ke demeineann cia 144, 145, 146 
Indian Reorganization’ Act, June - 


Railroad Land Grant Act; J uly . 1, 
1862, 12 Stat. oe i 





Railroad Land~ ’ Giant Act, “as . 





18, 1934, 48: Stat. 984, 985.22. » 118 _. amended, July 2, 1864, 13 = oe 
Mineral Leasing Act, Feb. 25, _ Bo 41 

1920, 41 Stat. 437, 440_._:-2. 124 41 

‘Mineral Leasing Act, as- pated, : 
Mar. 18, 1960, 74 Stat. 7 ~ ike 
§ Gy ve eee Pp 124]:.: ’ 5 

Mineral .-Leasing.:.. Act, -: as. Reclamation Project Act, , Aue: 4, & 

--amended,. Aug.. By 1946 . (60 : #1939, 53 Stat. 1193 

-Stat..955).0 2 ee eerie fee $c un 3 eset eo 144 
Mineral © “Leasing - Act, * as Small: Tract Act, June. 1, 1938, . 
: amended;: Fuly:: 29, 1954" (68 : ‘> 52 Stat. .609_-- + 92.. 174,195, 176 


“Stat.585) - a 


; whe Small ‘Tract. Act, as ament led; 
s 31 as aended eesul’ il see 185 ]E 


“June 8, 1954, 68 Stat. 239. 








bk. TABLE OF STATUTES CITED 


ee “i : Page pa Page 
Surface Resources Act, July 23; °° | Transportation Act. of 1940, 
“1955; 69 Stat. 367__--.------ 84, | Sept. 18, 1940, 54 Stat. 954... 4} 
a2 a 97, 99, 200, 102 § 321 (b). 22 eee eek 41, 
§ 3.:(69 Stat. 868)---2--- 222 » 98,99)" 2 >. 42, 43, 177, 178, 179, 180 
‘Trade and-Intercourse Act, Mar. Wild and Scenic Rivers Act, | 
30, 1802, 2 Stat. 130-----22- 115] Oct. 2, 1968, 82 Stat. 906... 72 


-@) REVISED STATUTES 





Pes ee Page : "LD Page 
RS. 5. 18738. ceo Soageuce ced 113| R.8. 2146____- eevee Se ae | 113,114 
RS. 9 orig a pe toe 49, 50] B.S. eae pigweckeatess 72 











§ 1b(7). .- 69,73, 74 fiercest 108, 109 
244. 

93 

- 99: 

; 103 
§ 832a_..---.---ee-eeeee 144 | §-184(h) @).2.-20--- oo -. - 212 
§ 882a(f)2--.-- 2-2 146, 148 § 18%7a_ 181, 185, 186 
§ 832b.2 22. oe Nie Vio 144 § 188(b)_--. 185, 186, 207, 209, 212 
§ 832e_2.2--.----- encens » 144] STIS 2 ec hae 125. 
§ 832e(a).--------- eee. 146)» § 211(b)_-._o 2 -e eeee 124, 
§ 8820.2 de cae eee 144 ]* 28910 Ee 125, 
$8820 ft 144,146]. > §.218__2L2 2 eee 125. 
§ 8328. eee 144 6214 ee ee ees 125: 
S880 0) ec 144 S601 cc cos owes oe ke 84 


TABLE OF STATUTES CITED Pee 





Title 41: ; Page| Page 
72 § 000i dasete snot tea 44, 180 
Sete MORRO a ote toed ree 44, 48, 180 
126 § 898___-.--------------..44, 180 
6 $800) 2 esto er we 44, 180 
oi FPS GAOOR So eS 60 
14a) VGA 176 — 
92,.175 HOC Te Sneaks Oe teers era 167 — 
14, 15, 26, 30, 31 Si cote ee 175 
14, 17, 26, 27, 80)» § 1412.2 ele 128,175 
14, 26, 30 §.1413_ 2-2 e kee 175 
- - ee ANE: Se 175 
ai oe e815. See se 175 
14,26 Cr 5 eee enone maemiioys 175 
14, 26, 27,28 29,30}. § 1417------- Wan c aeons 1 
14, 26 |.~ = ee 175 
. :44, 180|': Title 49: . Sas oe 
: : 44,180} 7%: § 65(b)_--.--- 2228 --. 41, 178 


EXECUTIVE ORDERS AND PROCLAMATION ... 
' REORGANIZATION PLAN AND TREATIES 





. Page ca q : ide Se aac Page 


1924, Dec 8: Executive Order— 1925, July 3: Executive Order— 
‘Florida—it is .hereby ordered Alabama, Florida, Mississippi : 
‘that all islands belonging to islands. are hereby withdrawn. ~ 
the United States in Florida ; for townsites. purposes under . 

. situated in the waters off the R.S. 2380 subject. to ‘valid 
-coast or in coastal waters of the existing rights in and to the 
state. be. and the same. are - same * ¥¥. 0 ‘8 
hereby withdrawn from settle- 1934, Nov:--26: Executive Order 

. ment, location, sale, entry and ~ No... 6910—Withdrawal for | 
all forms of appropriation sub- Classification of . all : Public 
ject to any valid existing rights Land in Certain States___- aia: magia 
infarid to the same, for classi- 
fication and ‘in aid of legisla- 
Hits 3. Osa dene see seetee 8 7,8 
PROCLAMATION 


1961, Jan. 18: Proclamation No. tional Monument, Md. (26 





3391—Establishing the Chesa- PR. 639) 22k ce AS -69 
peake and: Ohio Canal Na- : 
REORGANIZATION 1 PLAN io 
1950, May 24: Reorganization —— |.. tary, 64 Stat. 1262 te E.R. 
’ No. 3—Authority of the Secre- 3174) Pie eens ce ahe a a, 144 


TREATIES. 


°1791, July 2: Cherokee ® Treaty, 1819, Feb. 27: Cherokee Treaty 
7 Stat. OO se ae. 0 115 amended, 7 Stat. 195__________ 115 















Goae. of Federal “Heguistions: e : : Page pee ERP Pe ee 
: o§ 2224 ,3-a, 


Title 25: 


"DEPARTMENTAL ORDERS AND REGULATIONS CITED 












272) 2 2 § 2233.0-2, 
"| HE) § 2233.2(b) . tose 
152] 2% -§ 2411. FEDS eeeaee i 
2. o§ 2462.10.22 
108 |! .°§ 2631.0-8__: 
95 | is § 278022 as 
SUL | 46 2° §/8107.2-B22222 
95) oe) §'8107.6-8..- 
95|  §.8123.9(c) (8) __ eae 
B92) 8° § 8127.2: aa eee ee 
: L602 PO BI OR De eames, 
" § 2014. I-l(ey.--— Supeee ke £80) x. 209 S128 5(G) oar ee 
§ 2215.0-5(a)__2 2 ~ 281 § 8160... eet ee 


- 7 § 2215. 0-5 (a) One 56 
: LIL . eet ee eee 


































1955; Jan. 


"MISCELLANEOUS REGULATIONS - 


1935, Mar. 7—Circular No: 1348: 





Page 


Existing Valid Rightsin With--* ~ 


: drawal Order of Nov. 26, 1934, 
in Aid of Taylor Grazing Act, 
Construed, 55 I.D. 226 
1935, - Mar. 


26—Circular’ No. 


1352: Preference Right of En- . 


try of Successful Contestants— 
Effect: of General Withdrawal 


Orders of Nov. 26, 1934, and ~~ 


Feb. 5,.1935-——Information to 


‘be given Applicants to Con-. -~ 


test, 55 I.D, 244-__-_2_-2--2 
10—Circular 
1899—Part. 257, Sale or Lease 
of Small Tracts, Not Exceed- 
ing Five Acres, for Residence, 
Recréation, Business or Com- 
munity Sites (20 F.R. 365)-_- 
1959, . May’. 22—Circular: No. 
2017 :—Miscelaneous ‘Amend- 
“ments; 24 F.R. 4141-022 2---- 
1953, Oct. 8: Classification No. 
-. 95—Nevada Small Tract. Clas- 
sification | No.. 95 - (18. FR, 
6418). 2 ee etl 


1969, Jan 17: Public Land Order” 


4582—Alaska— Withdrawal of 
Unreserved Lands. (84 FIR. 
1025) 22 anne SES ee ee 
1954, Dec. 31: Rules and Regu-" 
lations, Part 4—Board of Con- 
tract-Appeals—Authority: Sec- 


tions 4.1 to 4.16 issued under ~ 


R.S...161,.5 U:8.C.. 22° (19 


1966, July 21: Rules and Regu- - 


lations, Part 4 amended, Board 
of Contract Appeals—Sections 
4.1 to 4.4 and 4.11 (GL. F.R. 


92 


11 


a 92 


5, 6, 71> 





‘| 1964, July 24: Rules of Regula- 
tions—Subpart -. 1-15:4——Con- © 


struction. Contracts. sec. 
1.15.4—Construction Con- 
tracts sec... 1-15-403 (1) Ex- 


amples of Items of ‘Allowable 
228, 242 
1.15-404(m) Examples of Items ~ ; 


Costs (29 F.R.°10302) 


of Unallowable Costs (29 F.R. 
- 10308) 


1964, July. 24: Rules and Regu- 


- lations—Subpart. 1-15.2— 
Principles and Procedures for 
Use. in. Cost-Reimbursement 
Type Supply and Research 
Contracts. With Commercial 
Organization, sec. 1-15.205-6 
—Compensation for Personal 


Services (c) Cash Bonuses and 7 , 


Incentive “Compensation (29 
F.R.: 10290) 


1962, Jan. 12: Secretarial Order 


No. 2860—Disposition of Pow- 
er from Certain Projects; Re- 


lated Matter (27 F.R. 591) __- 
1970, Dec. 24: Secretarial. Order 


No. 2508, Amendment 90: séc. 


80 as. amended—Authority un- 
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the Commissioner of Indian 
Affairs, except as provided in = 
par. 
authorized to. perform — the’ 
furictions and exercise the au- 


(b) of this section, is 


thority vested in the Secretary 
of the Interior by the following 


‘acts.or. portions of acts of any — 
- acts amendatory. thereof 


LXHI 


Page 


242 


144 


DECISIONS OF THE 
DEPARTMENT OF THE INTERIOR 


APPEAL oF GUY Fr, ATKINSON COMPANY 
IBCA-795-8-69 - Decided January 6; 1970 
Contracts: Construction and Operation: Government-furnished Property— 
Contracts: Disputes and Remedies: Jurisdiction—Rules of Practice: 
" Appeals: Dismissal 
An appeal will be dismissed where the claim is founded upon a delay of 
the Government in delivery of Government-furnished property, pump- 
turbines and control ‘units, for incorporation in a-dam. ‘The Board has no 


jurisdiction over claims for the costs effects of delay absent a contract :pro- 
vision so providing. : ; 4 


BOARD OF CONTRACT APPEALS 


- This timely appeal is from a decision of the contracting athiosy dens: 
ing a claim for increased costs in the amount of $98,975, the sum.re- 
served in the release of claims on final payment. The contracting officer 
characterized the claim as for the consequential cost effects of delays 
in delivery of Government-furnished property.* 

This completed contract, on which payments totaling $5, 623 870.41, 
have been made, was let. on February 7, 1964, for the.construction of 
the Forebay Pumping Plant and appurtenant works, and Forebay 
Dam Spillway, San Luis Unit, Central Valley Project. Under it the 
Government was to furnish six pump-turbine units and associated con- 
trol units to be installed by appellant. Appellant was to furnish ‘six 

connecting motor generators. . 
_ Paragraph 204a ‘of the specifications established the following sched- 
ule of delivery for the pump-turbines: 


1st pump & control unit-__.-+--__- Pee eer oe ae ORE EET October 28, 1964 
2d pump & control unit_____--______------_----------~~ ~ December 27, 1964 
38d pump & control unit__.__._--_.-___---_---_----1-------- '. February 25, 1965 
4th pump & control unit__..-_-.---_.--_ + -----------.. April 26, 1965 

5th pump & control unit____._-----__------------------- - June 24, 1965 


6th pump & control unit__..._.--___--.--_-----___---._. August 24, 1965 


1 Appeal file, Exhibit 13. : 
T7L.D. Nos. 1,2&8 
4 
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Paragraph 27a of the specification added a caveat as follows: 


The scheduled delivery dates set forth in Paragraph 204 for the main pumps‘ 
and control units are provided in order that bidders might develop a tentative 
construction program. These delivery dates are not guaranteed, however, and the 
Government obligates itself only to make delivery of Government-furnished ma- 
terials at such times and in such sequence as to permit completion of the work 
within the time allowed under a reasonable and orderly construction program. 


In paragraph 270j (2), it is stated that the first unit’s shaft will be 
loaded on cars for movement to contractor’s designated alinement shop 
by September 24, 1964, with other shafts to follow at 60-day intervals. 

The contract did not contain a “Suspension of Work” or other 
pay-for-delay provision. The pump-turbines were delivered as follows: 


1st Unit_-____-~---- +--+ --- se ----an--.. September 28,,1965 
Od Wilts eee SE ee ee ae ee ee “October 20, 1965 
Sar Unit os oo oe oe chee ke ea November 25, 1965 
Sth Unite, Se eo a oe Posse ee ete Se November 12, 1965 
Btn Mitt te ee ah ee TE December 16, 1965 
6th Units 2.8 2o8 ns a a SS Sos a eek ot se January 4, 1966 


The work was completed and accepted well within the contract time 
limits, including time extensions granted for various reasons appar- 
ently not related to the delay in delivery of the pump-turbines.? No 
liquidated damages have been assessed on any part of the work. 

The gist of appellant’s complaint is that change in the delivery dates 
of the pump-turbines was a change in the specifications which caused 
a “prolongation of the contract work with resultant. increased costs 
to appellant.” * Further, the later delivery “caused corresponding 
changes in the motor-generators being furnished by appellant, and in 
the delivery schedule of such motor-generators.” * And, “As a direct 
consequence of this prolongation of the contract work, appellant in- 
curred increased expenses as a result of having to perform portions 
of the work in a period of higher labor costs, and further incurred 
additional expenses for overhead and indirect costs for an additional 
period of six months. The total amount of such added costs and ex- 
penses for which claim is hereby made is $114,950.” 5 

In its presentation to the contracting officer * appellant precisely — 
indicated that its claimed additional costs are for prolongation of the 
job, calculated by taking the average monthly cost of indirect items 


2 Appeal file, Hxhibit 3. 
® Complaint, paragraph 3. 
* Complaint, paragraph 7. 
5 Complaint, paragraph 9. 
6 Appeal file, Exhibit 9. 
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and Aepiyine by six months taken as the added time of contract 

performance. To this is added certain 1966 increases in wage rates, 

plus 5% “General indirect costs,” and 10% “margin.” No costs are spe- 

cifically related to changes in the motor-generators furnished by appel- 

lant or to the delivery schedule of the motor-generators. 

Appellant has very carefully phrased his complaint in terms of 
change in the delivery schedule, avoiding the term delay. His position 
is simply that the delivery schedule was a specification, constructively 
changed. However, the claim is clearly for consequential damages for 
delay in delivery of Government-furnished property, which this Board 
has consistently held to be without its jurisdiction.’ 

Appellant urges the Board to follow Roscoe-Ajax & K: eer 
GSBCA No. 1087 (December 7, 1967), 68-1 BCA par 6741, where the 
General Services Board refused to dismiss an appeal because it saw 
as a, factual issue the question of whether there was constructive change 
cognizable under the Disputes clause. However, in that case the appel- 
lant did not claim it was delayed by the Government’s lateness in sup- 
ply of material, but that the specifications were constructively changed 
with regard to appellant’s right to install lamps and fixtures in a single 
operation. Indeed, the appellant itself in Roscoe-Ajae characterized 
a delay claim as one in which.a contractor seeks damages for extra 
costs incurred asa result of increased perporinanes time. That deserip- 
tion aptly covers the present. case. __ 

Moreover, it does not follow, as appellant seems to argue, as thins simply 
because there is a disputed question of fact that the Board should hear 
the claim. We have no doubt that breaches of contract claims involve 
disputes of fact, but the disputes to which our authority pertains are 
those redressable under some clause of the contract, not to any and all.* 


Conclusion 


The appeal is dismissed. 
Rosert L. Fonnzr, Member. 
I Concur: : 


Wuuimsm F. McGraw, Member. 


‘7 See e.g., Hlectrical Builders, Inc., IBCA-406 (August 12, 1964), 1964 BCA par, 4377; 
Martin K. Eby Construction Co., Inc., IBCA-355 (March 8, 1963), 1963 BCA par. 3672; 
Christy Corporation, IBCA—461—10-64 and IBCA-569-5-66 (June 20, 1966), 66-1 BCA 
par, 5680; Tyee Construction Company, IBCA-692-1-68 (June 30, 1969), 76 I.D. 118, 69-1 
BCA par. 7748. This Board has never viewed delivery dates. for Government-furnished 
material as a kind of “specification”: subject to the doctrine of construction change. 

8 United States v. Utah Construction and Mining, 384 U.S. 394, 404-413 (1966). 
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INDIAN ARTS AND CRAFTS sD TRADEN ERK 


Indian’ Moontiniie Enterprises: Generally, 


Unauthorized use of government trademark ronistered by Indian Arts and 
. Crafts Board is illegal and is subject to criminal and civil sanctions under 
18 U.S.C. 1158 and 15. U.S.C. 1116 and 1117. ° 


‘M-36798 at January 6, 1970 


To: Rosert G. Hart, Genrrat Manacer 
InpIAN ARTS AND Crarrs Boarn. 


Supseor: Posstaiz TRADEMARK INFRINGEMENT. 

We have reviewed the material transmitted to us relating to the use 
‘of the horned moon symbol by.the Indian Art Center of California, 
12666 Ventura Boulevard, Studio City (IAC). In order to determine 
whether all of the items recited 4 in TAC’s advertisement are covered by 
a registered trademark a, search was made in the Patent Office. In addi- 
tion to'the two trademarks registration included in the material sent 
us (TM 407,845 and 808,825), we have found the fring trademark 
registrations, all of which have been renewed : ; 


Date 
Registered cg Hd alaniaiplents Similar to Jor, 35 
5/16/44 -.-. 407, 120-Dolls—class 29, 
5/28/44 .--. . 407,184--Hand-woven blankets and figs alas 42. 
5/23/44 ---_ 407,255—Tobacco pouches—class 8.. 
5/23/44 -.-.. 407,256—Neckties and leather belts (plain leather, and 
leather ornamented with silver, or orna- 
mented with silver and turquoise or other 
trimming, for personal wear )—class 39, . 
5/23/44 __-. 407,257—Pillow tops of handwoven material—class 40. 
5/80/44... 407,8483—Horse bridles (ornamented with silver)— 
; class 3." 
5/80/44 ---. 407 44—Bells, boxes, bracelets, cuff links, cups ear- 


rings, table flatware, lavaliere pendants, 
- mugs, necklaces, pins, rings, salt holders, and 
trays, all made of silver, or of silver com- 
bined with turquoise or petrified wood set- 
- tings—class 28: 
6/6/44 So en 407 ,002—Paintings (both oil and eee) and 
, drawings—class 38. a Chet 


“Tet is s apparent that of the items listed in the Waco jewelry, 
Navaho rugs, kachinas, fetishes and- paintings fall directly -within 
the scope of materials covered. by the registered trademark, and that 
the other items, ie, pottery and ‘ ‘pawn,” are probably sufficiently 





“By TIT 





January 15, 1976 


closely related to items covered by the mark so that an ‘munsithorized 
use would be deemed-an infringement. = 
, Assuming that the use by the IAC is niiauthorived: it can. a Senda 
from using the symbol; 15 U.S.C. sec. 1116. Also, the statute provides : 
for the recovery of (1) damages suffered by the. owner of the trade- ~ 
mark (2) the defendant’s profits arising from the use of the trade- 
mark, and (8) the costs of the action; 15 U.S.C. sec. 1117. However, in 
order to recover damages or the defendant’s profits, notice that the - 
mark was registered must have been given, as by use of the symbol R, - 
or the legend “Reg. U.S.- Patent Office,” in: conjunction with the mark. 
Criminal penalties for the willful use of Indian Arts and Crafts 
Board trademarks are provided for.in 18: U.S.C. sec: 1158. These 
penalties are a fine of up.to $500 or imprisonment for not more than six. 
months, or both, and the defendant, if found guilty, is enjoined arom 
further carrying out the acts complained of. , 
IAC is employing the. mark without.authorization, and. had not ‘eed 
it before 1944 (the date.of registration), IAC is an infringer. Accord- 
ingly, it should be promptly notified that it is infringing a trademark... 
registered by the Indian Arts.and.Crafts, Board and that use of such: 
mark must cease.forthwith. Failure to-do so will make it subject to both 
civil and criminal Beene : 
ae Taek S. Connn, 
Assistant: Solicitor. © 
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Contests and Protests: Preference Right of Contestant—Alaska: Home-. 
steads—Homesteads (Ordinary) : Preference: Haein Wvethdrane es and" 
Reservations: Effect: of-—Words and Phrases : 

“Valid Existing Rights.’ Since a withdrawal made by Public Land Order ; 
4502 is subject to “valid. existing rights,”’'a successful contestant ofa’ 
homestead entry may exercise the preference right: he-had earned upon 
the cancellation of the contested entry, although it. had. not been actually . 

awarded prior to the withdrawal; however, an application filed by him 
‘prior to notation. of the cancellation ds i Deemature and must be rejected. 


- APPEAL FROM THE: BUREAU. OF LAND. MANAGEMENT: 


one J. Hobbs has appealed to the Secretary of the Interior: from. 
a decision dated August. 15, 1968, of the Office of Appeals ‘and Hear-: 
ings, Bureau of Land Management, affirming a decision. of its Alaska’: 
State Office holding: his preference right to a poner ey in 
abeyance. egos : “ 
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The appellant has earned a preference right of entry to 160 acres 
in secs. 4 and 5, T. 3 N., R. 11 W., Seward Meridian, Alaska, as 
a consequence of his having successfully contested an existing home- 
stead entry for the same land. Act of May 14, 1880, 43 U.S.C. sec. 

185 (1964). . 

Although the prior entry was canceled on August 12, 1966, Hobbs’ 
preference right was not recognized until a conflict with a State of 
Alaska selection was resolved by a Bureau decision dated June 22, 
1967, and the subsequent dismissal of the State’s appeal to the Secre- 
tary.on August 10, 1967 (A-80858). 

It also appears-that on: February 7, 1967, the. Kenaitze Indian 
Association and the Kenaitze Indian Tribe filed a claim, AA-714, 
for an area of land, including that covered by Hobbs’ preference right, 
based upon aboriginal rights and use and occupancy from time imme- 
morial and they objected to the allowance of entry or alienation of any 
of the land they claimed. 

Hobbs, however, filed his application for entry on July 10, 1967. 
At that date, the cancellation of the prior entry had not Bean, noted 
on the land Sffice records and as far as the records show the cancella- 
tion still has not been entered on the records. 

- “The land office rejected Hobbs’ application on the grounds-that: an 
application to enter prior to the notation on the records of the cancel- 
lation of a prior entry is premature and held in abeyance the granting 
of his preference right pending resolution of the Kenaitze claim. 

In its decision, the Bureau affirmed the suspension of appellant’s 
preference right on the basis of a Departmental policy set out in a- 
letter dated August 10, 1967, from the Secretary of the Interior to 
the Governor of Alaska, which stated that the Department would not 
allow title to public lands to pass into other hands in disregard of 
claims and protests filed by Alaska native groups against ‘State selec- 
tions and other dispositions under the public land laws. 

In his brief on appeal, filed on October 10, 1968, the appellant 
contended thatthe Secretary has no‘authority to: suspend his-preference 
right of entry, particularly on the basis of a private letter. 

“While the appeal was pending, the Department’s policy toward the 
disposition of public lands in Alaska was made more explicit. On 
January 17, 1969, the Secretary signed Public Land Order 4582, 34 
F.R. 1025. The order withdrew, “[s]ubject to valid existing rights,” 
all unreserved: public lands from all forms of appropriation and dis- 
position (except. locations for metalliferous minerals) and reserved 
them for the determination and protection of the rights of the native 
Aleuts, Eskimos, and Indians of Alaska. The withdrawal and reserva- 
tion created by the order were, as it-said, to expire at 12 midnight on 
December 31, 1970. The order further provided that all applications 
for “land title transfers” which were pending before the Department 
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on the effective date of the order would be suspended while it was in 

effect. 

The public land order, as a formal statement of the Departmental 
policy set out in the earlier letter, controls the disposition of this appeal. 
Since it plainly requires that action on applications for homestead 
entries be suspended in accordance with its terms, Hobbs’ application 
- has to be so treated, unless there is some eee in the order to 
remove the entry fron: its scope. 

The only possible relief available is the provision in the first para- 
graph of PLO 4582 making the withdrawal and reservation “subject 
> valid. existing rights.” The. issue.then becomes. whether. Hobbs had 

“valid existing right” on the effective date of the withdrawal. 

” The Department has long recognized the importance of the right 
granted to a successful contestant. It has held: “The preference right 
of entry conferred by the act of May. 14, 1880, * * * upon any per- 
son. who ‘has contested, paid the land office fees, and procured the 
cancellation’ of a homestead entry is a statutory right which the land 
department is without authority to deny or disregard, by regulation 
or-otherwise.” Hdwards v. Bodkin, 42 T..D. 172, 173 (1918). In Wells 
v. Fisher, 47 L.D. 288, 293, 294 (1919), it was ‘held that a first: form 
withdrawal under the sbolamiabton act. (sec. 8, act of June 17, 1902, 
43 U.S.C. sec. 416 (1964) ), did not extinguish the preference right but 
merely postponed its ce until the land became available for 
disposition.2 

A few years later the Department considered the conflict, between 
a contestant’s preference right and another type of withdrawal. The 
‘Executive Order of December 8, 1924, withdrew all islands off the 
coast or in the coastal waters of the State of Florida subject to “any 
valid ‘existing right.” Prior to the withdrawal, a contest had been 
initiated against a homestead:entry-on Jand:later subject to the with- 
drawal. The Department first rejected the contention that the with- 
drawal destroyed the prospective preference right that would accrue | 
' to the successful contestant upon the cancellation of the entry. 

It then discussed the effect of the withdrawal on the contestant’s 
exercise of his preference right, stating: : 

If this were an absolute and unconditional withdrawal the contestant would be 
entitled to a suspended -preferred right which could ‘be exercised in case of 
subsequent restoration of the land to entry. See Wells v. Fisher a L.D. 288), 
and numerous citations contained therein. 

But the withdrawal here in question saved “any valid existing ere in 
and to” the lands so withdrawn, and a preferred right which had been..earned, 


although not actually. awarded,.prior to the withdrawal is entitled to protection. 
The withdrawal was designed to prevent the initiation of new claims and not 


In McLaren vy. Fleischer, 256 U.S. 477 (1921), the Supreme Court agreed with the 
ruling in the Wells case. - 
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the destruction of rights theretofore fairly earned. Williams v. Sey, (on 
Rehearing), 51 L.D. 225, 226 (1925). : 


When the Department again had to consider what sieved the 
general withdrawal of lands made by Executive Order No. 6910 of 
November 26, 1984,” which was made subject to “existing valid rights,” 
it said :. ae 
It is hardly practicable to give a precise and general definition of the meaning 
of . “existing. valid: rights,” as. used in the saving clause of the said Executive 
order. The circumstances of each particular case will-have to be considered in 
applying that provision. It is not a new. expression, and it has been construed 
and applied in formal adjudication of the Department. It was contained in 
Executive order of December 8, 1924, which -withdrew all islands off the ‘coast | 
or in the coastal’ waters of the State of: Florida, and also in Bxecutive order 
of July.3, 1925, withdrawing the niainland within three miles of the coast, 
in certain States. In the case of Williams vy. Brening. (51 L.D. 225), it was 
said that these withdrawals were designed ‘ to prevent the initidtion of. 
new -claims and not the destruction of rights theretofore fairly earned. ‘And 
it was held theréin that where a party had prosecuted a contest against a home- 
stead entry and had done all that the law required to earn a preferred right. of 
entry, such right was saved by the terms of the withdrawal orders, even though 
the contested entry had not-been actually canceled and the preferred right, there- 
fore, had not. been. awarded prior to the date of withdrawal. It was pointed out 
that the ‘said’ withdrawals were not absolute and unconditional, but saved valid 
existing ‘rights, ° ‘and were to be- distinguished from enero where the ‘witb- 
drawal does not make such exception. 
. “Of course, all valid entries are protected,.and I believe 4aN8 that all prior’ 
- valid applications for entry, selection, or. location, “which ‘were substantially. 
complete at the date of the withdrawal should be considered as constituting. 
valid existing rights within the meaning of the saving clause of the withdrawal 

order. ‘Claims tinder the color of title act of December 22, 1928 (45 Stat. 1069), 
should likewise be regarded as valid existing rights: when bona fide and sub- 
stantial rights thereunder existed at the date of the withdrawal. I believe this” 
protective provision should be generously applied. The public interest in particular 
tracts. within the confines of the broad expanse thus withdrawn is too: inconse- 

quential to justify | the striking down of ‘individual rights through technical 

construction or harsh application of the protective provision of the order. * * & 
55 I.D. 210. 


A few days later the Department applied the same concept to con- 
tests filed prior to the withdrawal made by Executive Order 6910. The 
General Land Office (now the Bureau of Land Management) set. out 
the Department’s view and its application in instructions to the land 
offices, Circular 1348* , March 7, 1935 (55 I.D. 226) : 


REGISTERS, UNITED STATES LAND OFFICES: 


In response to an inquiry concerning the effect of the Executive order of 
November 26, 1934, withdrawing public lands in aid of the Taylor Grazing Act, 


*See Circular No, 1352, at p. 244.3 

2 Set out in Solicitor’s opinion, 55 I1.D. 206 (1935). 

? Circular 1352, March 26, 1935, stated that Cireular 1348 was directed to contests 
initiated prior to the withdrawal and that, as the preference right gained by, one begun 
subsequent to the withdrawal would be suspended, contestants ‘Should be advised a that 
effect at the time their contest application was filed.” 


5] . LOUIS J. HOBBS 9 
: January 15, 1970 - 
on contests filed prior thereto, the Department, on itorwase 19, 1935, said: 

The Executive order states that: “The withdrawal. hereby effected is subject 
to existing valid rights.” 

In the case of Williams v. Brening (51 LD. 225), it was held, in eontiection 
with a similar withdrawal of December 8, 1924, involving lands off the coast 
of Florida, that the saving clause of the order protected, upon cancellation of 
the entry as the result of a contest, the preference right of the contestant which 
had been earned, although not actually awarded, prior to the withdrawal. 

The contest was initiated and is being prosecuted as provided by law and in 
accordance with departmental regulations. The law provides that if a contestant 
is successful he shall be allowed thirty days from notice of cancellation of the 
contested entry to enter the land. There is here a right to carry the proceedings, 
which were begun prior to the withdrawal, to a conclusion, and if the contestant 
shall-be successful -he will be entitled to the statutory reward. : 

‘Undoubtedly the President could have made an absolute and unconditional 
withdrawal, but he did not do so. With reference to the expression, “existing 
valid rights,” as used in the saving clause of the Executive order, the Secretary 
of the Interior has said (Solicitor’s Opinion dated February 8, 1985, 55 I.D, 205, 
210): 

“I believe this. protective. provision should be generously applied. The public 
interest in particular tracts within the confines of the broad expanse thus with- 
drawn is too inconsequential to justify the striking. down of individual rights 
through technical construction or harsh application of the protective provision 
of the order.” — 

If, after a hearing, or by default, judgment is rendered in favor of the con- 

““testant; he will be aliosred: a preference. right to enter the land.on cancellation of 
the present entry. 

You will govern. yourselves acpording to. the foregoing aa if any entry has 
been canceled since November 26, 1984, as the result of a contest initiated prior 
to that date, and no other obstacle to exercise of the preference right existed, 
you will now notify the successful contestant that he will be allowed thirty 
days. within which to exercise his preference right of entry, notwithstanding 
notice, if any, which may have heretofore issued advising him that this prefer- . 
ence right would be held in Sheva pending revocation or modification of the 
withdrawal. 


: PRED --W..-- JOHNSON,: Commissioner. 


The withdrawal and reservation made by PLO 4582 is similar in 
all material aspects to those just cited. That is, it is not absolute or 
unconditional and it covers a huge area of land. The ruling in W2dliams 
v. Brening, supra, a case on all fours with this one, as adopted and 
applied to other comparable withdrawals, is controlling here. 

Accordingly, it is concluded that the exercise of appellant’s prefer- 
ence right is not barred by PLO 4582 and that he is to be permitted to 
exercise it.* 

This conclusion, of course, does deduct to pass in any way on 
the merits of the Kenaitze protest. 

ATE war eaclioe noted that it does not appear that the cancellation of the entry. con- 
tested by the’ appellant has been noted on the. land: office records. This aetion should. be 
taken before appellant is notified of his right to make his entry. Carl. R. Hawkins, A~29773 


(March 24, 1964). Appellant’s application of July 10, 1967, was premature and must 
stand rejected for that reason. Id. F 


382—348—70——_2 
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Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1848), 
the decision of the Bureau of Land Management is reversed and the 
case is remanded for further proceedings consistent with this opinion. 


Ernest F. Hom, 
Assistant Solicitor. 


FINLAY MacLENNAN 
A-31068 Decided January 16, 1970 


Oil and Gas Leases: Applications: Descriptions 


Where an area sought to be excluded from a larger. parcel of land in an 
oil and gas lease offer is described by metes and bounds in terms which do 
not. satisfy the pertinént regulation, it makes the offer defective as se the 
Perey and aubiet to rejection to that extent. 


‘APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Finlay MacLennan has appealed to the ‘Secretary of the Interior 
froma decision dated September 10, 1968, of the Branch of Mineral 
Appeals, Office of Appeals and Hearings, Bureau of Land Manage- 
- ment, which: affirmed the rejection.by the Eastern States land office 
of his application to reinstate his noncompetitive lease offer BLM-—A 
070340 insofar as-it pertained to a 12.72-acre tract in section 73, T. 
6 N., R. 1 W., Wash. Mer., Mississippi, and dismissed his protest 
against t the acceptance of pending lease offer ES 3383 for the ceSennee 
tract. 

It appears that BLM-A 070840 was one of several offers filed 
‘simultaneously as of April 19, 1968, for lands in sections 71, 72, and 
73, T. 6 N., R. 1 W., Wash. Mer., Miss. Lease offer BLM—A 070303, 
drawn first in the drawing held to determine priority among the offers, 
eventuated in a lease issued effective March.1, 1964, for certain lands 
in sections 71 and 72, but it was rejected as to the lands in section 73 
for the reason that a metes and bounds description which sought to 
exclude a 40-acre tract was found inadequate. 

BLM-—A 070840 was rejected 7m to¢o much earlier, on May 2, 1963, 
because it was not the first-drawn offer. It was, however, aabieet to 
reinstatement in the event the lands applied for were not leased to an 
offeror with higher priority.* 

All of section 73, except for four tracts, was included in lease 
BLM-A 070464 cated effective September 1, 1967, in response to an 


_ 2Under the current regulation all offers other than that drawn first are rejected and 
in the event the first drawn is not issued a lease the land is again posted for simultaneous 
filing. 43 CFR 3123.9 (¢) (3). 
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offer filed May 17, 1963.2 One of the tracts in section 73: not included 
in lease BLM=A° 07 0464 is the 12.72-acre tract covered by MacLennan’s 
petition for reinstatement. Lease offer ES 3383 was filed on October 27, 
1967, for 80 acres, more or less, including the 12.72-acre tract. On 
December 5, 1967, MacLennan filed his petition for reinstatement of 
his offer as to this tract and his protest against the issuance of a lease 
for it in response to lease offer ES 3383. 

In pertinent part offer BLM—A 070340 originally described the 
land in section 73 exactly as it had been described in BLM—A 070303: 


Sections * * * 73: All lesg * * * 
AND less that 40.00 acre tract in Section 78 described as commencing from the 
Southeast corner of section 76 go North 438 degrees 45 minutes West along the 
Section line a distance of 1,707 feet, thence South’ 54 degrees 30 minutes West a 
distance of 1,490.00 feet. more or less; thence North 35 degrees 30 minutes West 
a distance of 1,320 feet, thence South 54 degrees 30-minutes West-a distance of 
880.00 feet to the Bast line of Section 73 for a point of beginning, thence from 
said point of beginning go.South 54 degrees 80 minutes West for a distance of 
1,320 feet, thence Northwesterly along a line parallel to the East line of Séc- 
tion 78 for a distance of 1,820 feet, thence North 54 degrees 30 minutes East ‘for 
a distance of 1,320 feet to the Hast line of Section 78, thence Southeasterly. a 
the East line of said Section 73 to the point of beginning. 


. The land office and the Office of Appeals and Hearings found’ that 
the description did fot satisfy the requirements of the regulation in | 
effect at the time of filing. The Office said: 


At the iime offer BLM-A 670340 was filed, the pertinent regulation read: 

“Hach offer for a lease must contain * * * a complete and accurate descrip- 
tion of the lands for which a lease * * * is desired. If the ‘lands have been 
surveyed under the rectangular system of public land surveys, and the descrip- 
tion can be conformed to such survey system, the lands must-be described by 
legal subdivision, section, township, and range. Where the description cannot 
be conformed to the public land surveys, any boundaries which do not so. con- 
form must be described by metes and bounds, giving courses and distances 
between successive angle points with appropriate ties to established section 
corners. 43 CFR 200.5. (Circular 2017, 27 FR. 4141, May 22, 1959) .” 

Examination of the land description given in offer BLM—A 070840, supra, shows - 
that the metes and bounds description for the second exception from section 73 
does not satisfy the requirements of the cited regulation. The traverse from 
the section corner of section 76 to the true point of beginning does not end on 
the section line of section 73, as indicated, but rather terminates at a point 
nearly 700 feet southwesterly from the said section line, as the final distance 
in the traverse should be 194.79 feet, instead of 880 feet. shown in this. offer. 
The assumed point of beginning thus cannot be considered to have an appropriate 
tie to an established corner. The second call for the exception shows the course 
only as “northwesterly along a line parallel to the east line of section 73” which 
does not satisfy the requirement for giving the actual course of the line fol- 
lowed on the ground. The fourth call shows the course to be southeasterly. along 


2It is not clear why the lands in section 73 denied to BLM—A 070303 were leased to a 
new offeror rather than to one who had qualified in the earlier drawing in peconuauce with 
the then current regulation. 
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the east line of section 73, an acceptable conformed line to the public. land 
surveys, but the traverse from the actual point of beginning does not reach. the 
east line of section 73, nor does this call give any distance traversed. 

It concluded that offer BLM—A 070340 should have been reinstated 
when the first offer for section 73 did not mature in a lease and that 
' it should then have been rejected for any land in section 73. Accord- 
. ingly it rejected BLM-—A 070340 for the land in section 73. 

On appeal MacLennan does not deny that the metes and bounds 
exclusion in his. description was inadequate. He contends, however, 
_ that an offer ought not tobe rejected because it described land that 
was not available for leasing and he asserts that the rental he paid was 
sufficient under the regulation to sustain his offer for the entire area 
without exclusion. He cites L. B. Smith et al., A-80447. (October 29, 
1965), in support of his position. 

In Smith an offeror had applied for certain described lands without 
excluding a railroad’ right-of-way that ran through them. The De- 
partment held that the description was not defective since the Depart- 
ment never required the rejection of an offer.merely because it de- 
. seribed land that. was not available for leasing so long as the rental 
' had been remitted for all the land described without any diminution 
for the land in the right-of-way. ° a 

The cases are not completely analogous. In Smith ie oferon dle: 
scribed the land he applied for properly, but made no mention of land 
within the area described that was not available for leasing. In the 
case on appeal the offer attempts.to exclude from the land applied for 
_an area which it describes defectively. To be comparable to Smith’ 

MacLennan would have had to apply for section 73 without attempt- 
ing to exclude any of the land in it, which, of course, he did not do. In 
the one instance an offer asks for more than can be granted, but leaves 
to the Department the task of defining the land available, a burden 
-which it usually accepts. In the other, the offer seeks to be more exact, 
but fails. The issue, then, is whether a defective exclusion by itself 
is enough to invalidate a description that would be adequate if no 
exclusion. had been: attempted. 

The exact point does not appear to have been discussed by thé De- 
‘partment. In James P. Witmer, A-30227 (July 10, 1964), the offer 
described the land.applied for as “S14SW14, except West 25 acres of 
SWY,SW,.” The Department. held that since the east boundary of 
the 25-acre parcel did not conform to the public land survey a metes 
and bounds description was necessary, and held the offer defective for 
_ the land .in the SW144SW 4. Here, too, we. cannot tell what the 
- boundaries of the. land applied are. We know only that it is section 73 
less some unascertainable 40 acres. 

As the Department has stated: * * * “The purpose of the regula- 
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tion is to require an offeror to give a description which is at least suffi- 

cient, on its face to delimit the land applied for,” * * * Charles J. 

Babington, 71 1.D. 110, 112-118 (1964). MacIennan’s description 

fails to meet this test. 

We recognize that there is a difference between the tract applied 
for and an exclusion from it in that if a description for the first is bad 
the land sought cannot be positioned at all while if only the second 
is defective the question is limited to what portion of the tract the © 
offeror intended to describe. 

If the exclusion can be ignored, an acceptable deucription will re- 
main, and, all else being regular, a lease could be issued. Yet, to do so 
would be to amend the description that. the offeror submitted. In 
Babington, supra, it-was further said: * * * “It-is not for the Depart- 
ment to salvage from the description some land that: may be con- 
sidered properly described.” * * * 7d., p. 118. 

The Department has also. held’ that it will not alter an erroneous 
description in order to make it a valid offer. Joe Bart Moore, A-29361 
(July 1,.1963). 

In the spirit of these holdings we conclude that a defect in a de- 
scription of a tract sought to be excluded. from. the area applied for 
which makes it impossible to determine exactly what is the area ap- 
plied for renders the offer defective as to that area and that the offer 
is properly rejected to that extent. It follows that as originally filed 
MacLennan’s offer was defective so far as it described land in section 73 
and it could properly have been rejected as to that land for that: reason. 

‘As we noted earlier, however, the offer was rejected simply for the 
reason that it was not the first offer drawn and it was stated that the 
offer could be reinstated if the land wag not leased to an offeror having 
higher priority. No lease had been issued. for the 12.72-acre tract in 
section 73 at the time when MacLennan filed his petition for reinstate- 
ment of his offer as to that tract and there does not appear to have been 
in existence any offer filed in the 1963 drawing which had priority over 
his offer for that tract. Accordingly the petition seems to have been 
properly filed from that standpoint. If then, the petition contained 
a proper description of the 12.79-acre tract in section 78, it would 
appear that the defective description of sec. 73 in the original offer - 
could be deemed to have been corrected to that extent as of December 5, _ 
1967, the date the petition for reinstatement was filed. However, prior 
to that time, offer ES 3383 had been filed on October 27, 1967, so it 
took precedence over MacLennan’s amended offer for the 12.72-acre 
tract. Nonetheless MacLennan’s amended offer should not be finally 
rejected as to that tract until a lease is issued pursuant to offer ES 3383. 

Therefore, pursuant to the authority delegated to.the Solicitor by 
. the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F. RB. 1348), 
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the decision appealed from i is affirmed as modified 1 in the respect just 
discussed. 
Ernest F. Hom, 
Assistant Solicitor. 


FRANK 0. and DOROTHY B. O'MEA 
A-81084 _ Decided January 27, 1970 


Mining Occupancy Act: Principal Place of Residence 


The act of October 28, 1962, requires that an applicant and his predecessors 
must have occupied valuable improvements on a mining claim asa principal 
place of residence during the 7-year ‘period immediately preceding July 23, 
1962, and where there is no evidence as to the use made of a claim during the 
first 5 years of that period, and where the applicant indicates a desire to 
submit additional evidence relating to his own use of the claim during the 
last 2 years of the qualifying period, the case will. be remanded to the 
Bureau of Land Management to permit the ‘development of additional 
evidence, 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Frank O. and Dorothy B. O’Mea have appealed to the Secretary of 
the Interior from ‘a decision dated October 25, 1968, whereby the Office 
of Appeals.and Hearings, Bureau of Land Management, affirmed a 
decision of the Sacramento, California, land office rejecting their appli- 
cation, Sacramento 662, filed pursuant to the Mining ‘Claims Occu- 
pancy Act of October 28, 1962, 30 U.S.C. secs. 701-709 (1964), as 
amended (Supp. IV, 1969), to purchase a tract of land in the Chapa- 
ral+ lode mining claim in the SEYANE1, sec. 33, T. 7 N., R. 14 E., 
M.D.M., Stanislaus National Forest, Calaveras County, California. 

Appellants filed their application on June 18, 1967, stating therein 
that the Chaparal mining claim was located on August 28, 1947, that 
improvements consisting of a cabin, tool shed, and outbuilding had 
been completed on the claim between 1949 and 1958, that.a residence has 
been on the claim since prior to July 28, 1955, that appellants pur- 
chased the claim and the improvements in April 1960 for the price of 
$3,300, and that the claim has been their voting residence since that 
time. 

By a decision dated August 16, 1968, the land office rejected appel- 
lants’ application upon a finding that appellants’ use of the improve- 
ments on the mining claim had been intermittent in nature and that the 


1The spelling of the name of appellants’ mining claim has been subjected to remarkable 
variation, at least five different spellings having appeared in the record. Because “Chaparal”’ 
wags used in the deed to appellants, in appellants’ relinquishment of the claim, and in 
their application under the Mining Claims Occupancy Act, we have adopted that spelling 
here. 
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improvements had not been. a principal place of residence for appel- 
lants. A. report of field examination, the land office stated, disclosed 
that Mr. O’Mea has been continuously employed in San Francisco since 
1941, that appellants’ son, Douglass, had attended school from kinder- 
garten through high school in San Francisco, that appellants. have 
maintained a home at 240 Evelyn Way, San F rancisco, from at least 
November 1946 to the present, and that: the references given by appel-: 
lants indicated that residential use of the mining claim was on week- 
ends and vacations. Such circumstances, the land office determined, do 
not permit the applicants to claim that the cabin on their mining claim 
is a principal place of residence within the ee of the: act of Octo- 
ber 23, 1962. 
‘In aopealing to the Duce Bureau of Land Management, appel- 
lants asserted that they are domiciled at the Chaparal mining claim and 
reside at the cabin located'thereon, and, in support of that assertion, 
they submitted evidence that they have been registered voters in West 
Point precinct, Calaveras County, since August 10, 1960, that they 
have rented post office box No. 14.in West Point, Calaveras County, 
California, continuously since 1960, that they have registered all of 
their automobiles at West Point, and they had their dog licensed at 
West Point. Citing general peneipias of law relating to domicile, ap- 
pellants argued that “it does not appear that the applicants could do 
anything more to indicate their desire and intention to establish their 
permanent residence at. West Point, California,” and they requested a 
hearing “on an issue of fact.” 
The Office of Appeals and Hearings, in sustaining the action of the 
' land office, found that the “general law of domicile is not adequate to 
resolve the legal issue in this case.” The appellants’ own witnesses, the 
Office of Appeals and Hearings observed, stated that appellants were 
seen: on the claim mostly on weekends. Citing the Department’s deci- 
sions in the cases of H. 7. Crandell, 72 I.D. 481 (1965), and Herman C. 

and Edith O. Kampling, A-80592 (September 26, 1966), it concluded 
that evidence of appellants’ desire and intention to make their resi- 
dence on the mining claim was insufficient to prove the fact of resi- 
dence. The Office of Appeals and Hearings denied appellants’ request 
for a hearing upon a determination that appellants had alleged no 
facts which, if proved, would entitle them to the relief which they 
sought, citing Jack A. Walker, A-30492 (April 28, 1966), afd in 
United States v. Walker, 409 F. 2d 477 (9th Cir. 1969). 

In their current appeal to the Secretary, appellants contend that, of 
the three departmental decisions cited by the Office of Appeals Sud 
Hearings, only the Wadher case, supra, bears any factual resemblance 
to the present case. In that case, appellants argue, the Department 
found that the Big Creek-Yellow Pine Area, in which the appellant 
was a registered voter, was “a principal area of residence” for him but 
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that, since he had spent more time at the town of Yellow. Pine in the 
same voting district than at his mining claim cabin site, the cabin was 
niot “a principal place of residence,” thus differing materially from the 
present case. Appellants charge that the Office of Appeals and Hear- 
ings, “in brushing aside appellants’ citations of California State court 
cases dealing with the general law of domicile (legally synonymous 
with residence), ignores the principles laid down in the Walker deci- 
sion.” A’ppellants further assert that they were given no opportunity to 
préeserit any witnesses at any time in the proceedings below, that the 
only statements in the record are those gathered by the Forest Service 
during the course of its investigation, and that they were not served 
with a copy of the Forest Service investigative report, and they request 
that the decisions appealed from be set aside and the application 
granted upon the basis of the present record or, in the alternative, that 
appellants be granted a hearing “to present further facts and points of 
law to substantiate their position as qualified applicants.” In addition 
‘to copies of documents previously submitted, appellants have submitted 
‘copies of motor vehicle registration cards for the years 1962 through 
1964, of hunting licenses for 1961 and 1962, and of government corre- 
eae in 1961, all showing their address to be P.O. Box 14, West 
Point, California. 
_ The record shows that an investigation of appellants? use of their 
mining claim was conducted by the Forest Service, United States De- 
partment of Agriculture, in 1968, at which time at least eight residents 
of the West Point area, all but two of whose names were furnished by 
appellants, were interviewed. One of those witnesses, Alvin Turner of 
Turner’s Shell Service, stated that he had known Frank O’Mea for 
around ten years and that he had “seen him every week end he comes 
thru on Friday nite & leaves on Sunday nite when working During his 
vacation 5 to 6 weeks a year he is in West Point (cabin).” Another wit- 
ness, James F. Carson, who runs the lumber company in West Point. 
and also serves as the local constable, stated that he has known Frank 
O’Mea since 1960, “that he votes in West Point, and that he lives at his 
place on Bald Mt. Rd. lengthy periods during ¢ each yr. & on most week | 
..ends, when not living there permentely [sic].”? A third witness, 
Charles E. Betts, tated that O’Mea “has occupied his cabin 2 or 3 days | 
every weck & at times has been there for from 2-3 weeks to a month” 
since 1965. He had no knowledge of appellants’ use of the cabin prior 


a 
2In their appeal to-the Secretary appellants allege that, at the ‘time of his interview 
with Forest, Service investigators, Carson gave the investigators a handwritten statement, 
that he was subsequently asked by the Forest Service to fill out a mimeographed form 
submitted to other people who were interviewed, and that, although Carson had assured 
appellants that he had filled out the form and sent it to thé Forest Service, the form was 
not attached to the investigative report of the Forest Service. In the absence of an allega- 
tion that Carson's statements on. the mimeographed form differedi materially from his 
handwritten statement, the alleged omission is of no perceivable significance. 
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to that time. The testimony of other witnesses was generally to the 

same effect but less specific. : 

_ Although Betts’ statement clearly cannot be accepted as evidence of 
appellants’ use of the claim during the qualifying period, 1955 to 
1962, his statement, when viewed against the background of the state- 
ments of witnesses who claimed familiarity with appellants’ use of the 
land prior to October 23, 1962, suggests the continuation of an estab- 
lished pattern of use. The evidence, as a. whole, tends to show that. ap- 
pellants utilized the mining claim, perhaps a third of the time, ‘each 
year from the time of their acquisition of the property in 1960 to the 
time of the filmg of their application in 1967, such use occurring, on 
weekends and during vacations, while. the remainder of the time was 
spent by appellants at their home in San Francisco. From this evidence, 
the lands officer, Stanislaus National Forest, found that : 

1. The O’Meas have made as much use of their cabin as Mr. O’Mea’s employ- 
mnent will permit. i 

2. Mr. O’Mea is employed in San Francisco and owns his home there. 

8. Rejection of this application will cause some hardship since the cabin is 
important to the O’Meas for use on weekends and during periods when Mr. O’Mea 
can be away from his San Francisco job. 
He concluded, however, that he could not, “in good conscience, state 
that the use made in the 1960-1962 period nor since then, was as a 
‘principal place of residence’.” 

Apart from the question of whether or not the O’Meas have used 

' their mining claim as a principal place of residence since their acquisi- 
tion of the property in 1960, there is a question of equal importance 
relating to use of the claim upon which no evidence appears in the 
record. oe 

A “qualified applicant” for relief under the Mining Claims Occu- 
pancy Act is defined 1 in section 2 OF the act, 30 U.S.C. sec. 702 (1984), 
aS 
* * = @ residential ocenpant-owner, as of * * * [October 23, 1962], of valuable 

improvements in an unpatented mining claim which constitute for him a principal . 

place of residence and which he and his predecessors in interest were in pos- 

session of for not less than seven years prior to July 23, 1962. 

The act’ thus imposes two requirements, (1) that an applicant own 
and occupy valuable improvements on a mining claim as a principal 
place of residence as of October 23, 1962, and (2) ‘that the applicant 
and his predecessors:in interest must have been in possession of such: 
improvements for not less than 7 years prior to July. 28, 1962. The 
act does not explicitly state that the 7 years’ possession prior to July 23, 
1962, must-have been coupled with physical occupancy as a principal 
place of residence. However, the Department has indicated in Henry P. 
end Leoda M. Smith, 74 I.D. 878 (1967), that such is the case, and, - 
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indeed, that view of the meaning of the statute is strongly supported 
by the declarations of the drafters of the legislation. 

In explaining the language used in section 2 of the-act, the Senate 
Committee on Interior and Insular Affairs stated that: 


Section 2 defines a qualified applicant. * * * He must be a residential 
occupant-owner as of July 28, 1962.3 This does not mean in actual physical 
residence on that date but rather that the residence must have been habitable 
and, as is explained below, used during the preceding 7? years in @ manner con- 
sistent with the purposes intended to be covered by the act. S. Rep. No. 1984, 
87th Cong., 2d Sess. 5 (1962) ; Italics added. , 


The committee then explained that the language used was intended to 
specify that an applicant must be one who uses his claim as one of his 
principal places of residence, that casual or intermittent use, such 
as for a hunting cabin or for weekend occupancy, was not intended to 
be covered, and that “the Secretary shall require applicants to submit. 
proof of residence as a part of determining whether the applicant is 


qualified.” 7d. at 5, 6. 
More recently, in recommending extension of the life of the act, the 


same Senate committee again indicated, even more emphatically, that 
the 7 years’ possession prior to July 23, 1962, must have consisted of 
residential-use of the property, stating that: 


* * ® In order to be qualified an applicant must have been the owner of 
valuable improvements on the mining claim on October 23, 1962, and the im- 
provements must have been a principal place of residence for him and his pred- 
ecessors in interest for not less than ? years before July 23, 1962. * * * S. Rep. 
No, 598, 90th Cong., Ist Sess. 2 (1967) ; Italics added. 


It is not enough, then, for an applicant for relief dias the act. to 
establish that, on ‘Oetober 23, 1962, he was a residential occupant- 
owner of improvements which had been erected on an unpatented 
mining claim prior to July 23, 1955, but he must show, as well, that 
during the intervening years the improvements constituted a principal 
place of residence for him or for his predecessors in interest.‘ 


3The determinative date was, subsequent to the committee’s report, changed to Oc- 
tober 23, 1962, 

4 Additional support for this view is found in the explanation of the objectives of the 
legislation given by its drafters. The act was designed, according to the Senate Com- 
mittee on Interior and Insular Affairs, ‘to aid those qualified people on whom a hardship 
would be visited were they to be required to move from their long-established homes” and 
to avoid the disturbance of “arrangements, sanctioned by time and custom, which can be 
regularized without injury to the public interest.” S. Rep. No. 1984, supra, at 8, 4. 

Residence commencing on October 23, 1962, in improvements which. had been in existence 
since 1955 might appear to satisfy literally the language of section 2, but it could not 
convert those improvements into a “long-established home.” Nor could it be characterized 
as an arrangement “sanctioned by time and custom.” The act of July 238, 1955, 30 U.S.C. 
§ 611 ef seg. (1964), in prohibiting, as to mining claims located after. that date, all uses 
not reasonably incident to prospecting, mining or processing operations, clearly put mining 
claimants on notice that the sole purpose of a mining location is the exploitation of min- 
eral resources. Prior to the date of that act the conversion of unpatented mining property 
.to residential use, although constituting, as the committee found, “an anomaly to the 
law,” had the sanction of local custom. However, thereafter, there could be no sanction 


for it. 
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Assuming, but not deciding, that appellants’ use of the improve- 
ments on the Chaparal claim-after April 1960 can be classed as resi- 
dential occupancy within the meaning of the 1962 act, it must still 
be shown that the improvements had been used in a comparable man- 
ner by appellants’ predecessors from 1955 to 1960. The record is alto- 
gether void of such evidence. Appellants stated in their application 
only that the owners of the claim, prior to April 1960, were Marion 
Davis from 1949 to 1957 and Arthur Heasley and others from 1957. 
to 1960. The report of the Forest Service was equally uninformative 
with respect to the nature of the use of the claim by appellants’ 
predecessors. 

After careful review of the record before use we are persuaded 
that a proper determination of appellants’ qualifications as applicants 
cannot be made upon the basis of evidence relating only to the last 
2 years of the 7-year qualifying period. Inasmuch as it does not. appear 
that appellants have been previously informed of the necessity of 
showing qualifying use on the part of their predecessors in interest,® 
they should now be afforded an opportunity to make that showing. 
In the event that they fail to make the necessary showing, it will be 
unnecessary to determine whether or not their own use of the claim 
was of a qualifying nature. Should it be determined that the improve- 
ments on the Chaparal claim were used as a principal place of residence 
‘by appellants’ predecessors, it will, of course, become necessary to pass 
final judgment on the sufficiency of appellants’ residence after April 
1960. . 

Although appellants complain that they have been given no oppor- 
tunity to present any witnesses of their own at any time, the fact’ is 
that they have not indicated for what purpose they would introduce 
the testimony of witnesses..As we have already observed, the evidence, 
developed by the Forest Service tended to show that appellants used 
the claim every weekend, or nearly every weekend, throughout each 
year since acquiring the property, as well as during other periods, and’ 
the Forest Service found that appellants had made as much use of 
their cabin as Mr. O’Mea’s employment would permit. Appellants have 
alleged no greater use, their most comprehensive explanation of their 
use of the claim consisting of a statement in a letter of May 29, 1968, 
to the lands officer, Stanislaus National Forest, that “the improve- 
ments on the claim were regularly and continuously used asa principal 
place of residence as defined in the Act.” In the absence of the allega- 
tion of specific facts which are inconsistent with those reported 
~sThe application form published by the Bureau of Land Management calls for an appli- 
cant to indicate whether or not a residence has been on a mining claim for which appli- 
cation is made since prior to July 23, 1955, and to list all owners of the property during 
the period from:July 23, 1955, to October 28, 1962: It does not explicitly call for the 


showing which we find here to be necessary before appellants’ qualifications can be - 
determined. : : 


20 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [77 LD. 


by the Forest Service and which, if accepted as true, would establish 
appellants’ qualifications as applicants, there is no factual issue before 
us, and there is no basis for ordering a hearing. See Jack A. Watker, 
supra. 

However, if appellants feel that the Forest Servite has not accu- 
rately reported the facts relating to their use of the claim, they should 
file in the land office a statement setting forth in explicit detail the facts 
of their occupancy, together with the statements of witnesses which 
‘would tend to confirm the accuracy of the allegations. Upon the filing 
of such a statement, and upon the submission of evidence relating to 
use of the claim by appellants’ predecessors, it can be determined 
whether or not there is occasion for a hearing or whether a new deci- 
sion can. then be issued without a hearing. 

Therefore, pursuant to the authority delegated to ‘the Solicitor by 
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1848), 
the decision appealed from is set aside, and the case is remanded to the 
Bureau of Land Management for further action consistent with this 
decision. 
Ernest F. Hom, . 

Assistant Solicitor. 


REPAYMENT OF EXPERT ASSISTANCE LOANS 


Indian Tribes: Judgment Funds—Act of November 4, 1963 © 


When a tribe receives separate loans for expert assistance on several 
claims against the United States, repayment from an award on a claim is 
only required to the extent needed to repay the loan made for expert assist- 
ance on the particular claim on which the award was granted. 


Indian Tribes: Judgment Funds—Appropriations 


Under the Appropriation Act for the Department of the Interior for fiscal 
1970, 83 Stat. 147, there may be paid out of an award of the Indian Claims 
Commission only the attorney fees and expenses of litigation incurred in 
obtaining the award, plus expenses for program planning, until other legis- 
lation authorizes other use of the award. 


‘M-36800 February 20, 1970 


To: ComMIssioner or InpI4An APFAIRS. 


‘ 


Supsect: RepayMEntT.or Exprrr Assistance Loans—Turer Arrivi- 
ATED Trees or Forr Berruo.p. 


You have asked us whether an Indian tribe may “defer” repayment 
of expert assistance loans it has received im connection with cases not. 
‘yet decided by the Indian Claims Commission, once the tribe has re- 
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covered a judgment on at least one claim for which it received a loan, 
the judgment being large enough to enable the tribe to repay the loans 
it has received to assist it on all its claims. The answer is yes, because: 
(1) the Act of November 4, 1968, 77 Stat. 301, 25.U.S.C. sec. 70n-1 
et seq., established the policy that the repayment of a loan is contingent 
upon the tribe’s recovery on the claim for which the loan was made; 
and (2) the Appropriation Act for the Department of the Interior for 
1970 allows the use of judgment funds only for attorney fees and 
expenses of litigation incurred in obtaining the award, plus expenses 
of program planning, until other legislation authorizes other use. 

The question arises from an award of $1,850,000 recovered by the 
Three Affiliated Tribes of Fort Berthold on June 18, 1969, on its claims 
numbered 350-A, 350-E, and 350-H. The tribe received a $15,000 
expert. assistance loan in 350-H, and stands ready to repay it with 
interest out of the proceeds appropriated to cover the award, Act of 
December 26, 1969 (88 Stat. 447). It protests the request of the Aber- 
deen Area Office, Bureau of Indian Affairs, dated January 9, 1970, 
that it also repay out of this judgment loans made for expert. assist- 
ance in four separate claims, numbered 350-B, 350-C, 350-D, and 
350-F. In.a memorandum of January 14, 1970, while agreeing with the 
Aberdeen Area Director’s interpretation of the law, the Deputy As- 
sistant Commissioner states that the Bureau would not object to “de- 
ferring payment” of the other loans “if it is legally permissible to do 
so.” : ; 

1. From the background to the bill, H.R. 11263, 87th Congress, that 
was the forerunner of the legislation that was finally passed the follow- 
ing year as the Act of November 4, 1968, it is clear. that the reason for 
the bill was a decision by the Indian Claims Commission that con- 
tingent fee contracts for expert witnesses were against public policy 
(see letters from the Secretary to the Chairmen of the House and 
Senate Interior Committees dated July 12 and 13, 1962, and a memo- 
randum on the Assistant Attorney General’s testimony on. the bill, 
dated June 20, 1962). That Congress intended the repayment of 
assistance loans to depend upon the contingency of recovery which had 
been the practice with respect to the payment of the fees of the expert 
witnesses is evident from the language of the 1963 act. For the Congress 
expressly made the replenishing of the revolving loan fund contingent 

“upon the tribe’s recovery on “its claim”: “If no judgment is recovered 
or if the amount of the judgment recovered is inadequate to repay the 
loan and interest thereon, the unpaid amount may be declared nonre- 
payable by the Secretary.” 25 U.S.C. sec. 70n—4. Consequently, the 
repayment of each expert witness loan depends upon a recovery on the 
claim for which the loan was made in an amount which is adequate to 
repay the loan. 
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2. This result is also required by the following provision in the De- 
partment of the Interior Appropriation Act for 1970, 83 Stat. 147, 
under “Bureau of Indian Affairs: Tribal Funds”: ' 


[N]othing contained in this paragraph or in any other provision of law shall 
be construed to authorize the expenditure of funds derived from appropriations 
in satisfaction of awards of the Indian Claims Commission and the Court of 
Claims, except for such amounts as may be necessary to pay attorney fees, 
expenses of litigation, and expenses of program -planning, * * *. (Italics 
supplied ) , 

There can be no question but that the attorney fees and expenses of 
litigation are those expenses which have been incurred in obtaining the 
award for which the judgment fund was appropriated and that the 
expenses of program planning are the subsequent administrative costs 
which will be incurred in deciding the use to be made of such judgment 
funds. Therefore, since the expert assistance rendered in 350-B, 350-C, 
350-D, and 350—-F cannot be considered an expense of litigation in 
850—A, 350-E, or 350-H, the loans made for such assistance in the 
former claims cannot be repaid out of the award made on the latter 
three claims. 

Raymonp C. Courter, . 
Deputy Solicitor. 


APPEAL OF L. J. ROBINSON, INC. 


TBCA-772-4-69 Decided February 25, 1970 


Contracts: Construction and Operation: Drawings and Specifications—Con- 
tracts: Performance or Default: Excusable Delays 


When there is a conflict between drawings, and the evidence shows that the 
conflict was not obvious or patent, a contractor is entitled to an equitable 
adjustment for the additional expense attributable to the Government’s 
design and coordination failures and to an appropriate time extension. 


BOARD OF CONTRACT APPEALS 


. This appeal stems from the construction of a cafeteria and training 
facility addition to the National Park Service Park Operations Build- 
ing in East Potomac Park, Washington, D.C., under contract awarded 
on June 26, 1968, for an estimated contract price of $257,246. By agree- 
ment of the parties the Board isto consider only the question of entitle- . 
ment to an equitable adjustment and to additional time. 

_ Appellant’s claim is based upon two complementary theories (i) the 
design of certain structural beams was deficient, and (ii) the Govern- 
ment’ failed to coordinate the drawings in the design stage 
and thereafter. The relief requested is an equitable adjustment for 
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time and money under the “Changes” clause, and a time extension 
under the “Termination for Default—Damages for Delay—Time Ex- 
tensions” clause.* 

- Sheet 24 of the drawings represented the structural grade beams for 
the building. The sheet contains a structural layout plan, a reinforcing 
schedule for each of 44 beams, and several detail drawings through 
sections. Sheet 26 contains additional details. The reinforcing sched- 
ule includes a column giving the top elevation of each beam. There is 
nothing on these drawings to indicate that any openings are to run 
through grade beams at any level. Sheets 24 and 26 were prepared by 
Fortune Engineering and Associates. 

Specification Section 3.01, Portland Carent Concrete, paragraph 
6A., states that the contr wstor must provide for installation of inserts, 
sodas pipe sleeves, chains, hangars, metal ties, anchors, bolts, angle 
guards, and other fastening devices. There is no mention in this section 
of any requirement to provide for large openings in the structural 
grade beams for air tempering system duct work. 

Sheet 17 represents the layout of the duct work for the air tempering 
system. The drawing contains no direct written expression showing 
that some duct worl: would have to pass through structural beams. 
There is a written note stating, “All supply ducts on this drawing shall 
be below £1. except run up to air units.” Sheet 17 was prepared by 
Frank Williams, M. E. 

Specification Section, 15.02, Air Tempering System, does not con- 
tain any language fadicating that some of the duct work would have 
to pass through structural grade beams. 

All the structural beams were in place when the wiechanisal sub- 
contractor, Mr. Merton, came on the job in mid-November 1968. When 
his crew were laying out 4-foot sections of duct in the crawl space be- 
fore the slab floor was to go on (Tr. 127), it was then noticed for the 
first time that structural beams B-8, B-23 and B-88 did not provide 
for passage of duct work. The contractor and his job superintendent. 
were informed. The Government inspector’s log shows that the Gov- 
ernment was informed on November 20, 1968. a 

The concrete reinforced grade beams involved are massive. Beams 
B-3 and B-38 measure 18 x 48 inches in cross section. B-23 is 12 x 36 
inches. The openings which would have been required were also large. 

. Two openings in B-3 would have had.to accommodate ducts measuring 
10 x 12 inches. In B-28, the duct work measured 10 x 11 inches. B-38 
required passage of a duct measuring 22 x 36 inches. 

The dilemma was obvious: the beams had been poured without pro- 
viding passage for the duct work. The issue of entitlement turns upon 

1General Provisions, Standard Form 23-A, June 1964 Edition, as modified to ¢ncor- 


porate later revisions to certain of the Standard. Clauses, eg. Changes (See General 
Provision No, 55). 
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the question of who is responsible. As previously noted, neither draw- 

ings nor specifications expressly incorporate a requirement for struc- 

tural beams being penetrated by large ducts. For the work it portrays, 
each drawing is commplats and accurate. : 

There is no evidence that a careful comparison of all of the drawings 
was cone at the bidding stage. Under pressure of time and competition, 
the contractor appears to. have evaluated in detail only the documents 
involving his own “direct exposure.” For subbed out work (e.g., me- 
chanical), he solicited the bids of experts (Tr. 107). Only obvious 
errors were noted (Tr. 108). The mechanical subcontractor examined 
only sheets 18 and 19 (Tr. 126). 

Nevertheless, the.appellant has made out a compelling case of design 
deficiency, and a corresponding failure of the Government to coordi- 
nate the drawings. It is established in the record,? and not contested 
by the Govenmnant. that the structural beams in question were not 
designed in the first instance to accommodate large openings for duct 
‘work, It is also clear that Mr. Williams, the Government’s mechanical 
engineer, was unaware of any grade beams being above grade (Tr. 127— 
128). The fact that the beams were not designed to be penetrated is 
also evidence of a lack of Government coordination of the two areas 
of work, In addition, the Government, in August of 1968, reviewed 
and approved shop drawings submitted by the contractor for the struc- 
tural beams which made no provision for the passage of the duct work. 

Although we do not view the Government’s approval of the shop 
drawings as especially significant, such approval has at least some bear- 
ing upon the question of whether the conflict in the drawings was 
Batent. It is also some evidence that the Government's failure to coordi- 
nate extended beyond the design stage into the construction stage. 

The preponderance of the evidence leads the Board to conclude that 
the conflict between the two drawings was not obvious. First, neither 
the Government’s structural engineer nor its mechanical engineer were 
aware of the problem. The structural engineer even had a second 
chance in reviewing the structural beam shop drawings. Second, the 
drawings and specifications are totally silent on penetration of the 
beams by duct work. 

‘Finally, appellant’s uncontested evidence established that it was the 
custom of the industry to show by a detail drawing on the structural 
drawings the requirement for a penetration of a structural member 
by holes of sufficient size to accommodate the duct work.* Under that 
practice the absence of detail may have caused the appellant to con- 
--2Er, pp. 27-28, 88-84, 40-41, 171-172. 

_.2ihe phrase on the mechanical drawing stating that all duct work was to be below 
floor level is too eryptic to constitute a clear warning to the contractor, e.g., the duct 


work could go around and under, as well as through the beams. 
"4 Tr. pp. 19, 21, 28, 44, 46. 
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clude that the structural ‘beams were to be poured exactly as shown on 
the structural drawings. Such a trade practice lends additional support 
to the view that the failure to provide for large openings for duct 
work in the structural beams was not an obvious or patent omission. 

On the basis of the record made in these proceedings, the Board 
finds (i) that structural beams B-3, B-23 and B-38 were not designed 
to accommodate passage of duct work for the air tempering system; 
(ii) that both contractor and the Government failed to coordinate the 
structural drawings and duct work drawings, and -(111) that such 
conflict as existed in the two sets of drawings was not so obvious or 
patent as to require the contractor to seek clarification of the discrep- 
ancies prior to bidding. In such circumstances the Government is 
responsible. John. McShain, Inc. v. United States, 188 Ct. Cl: 830 
(1969) ; Guyler v. United States, 161 Ct. Cl. 159 (1963) ; 7. W. Conaway, 
Ine., ASBCA No. 5603 (February 11, 1960), 60-1 BCA par. 2527. Cf. 
General Electric Company, TBCA-451-8-64 (April 18, 1966), 73 LD. 
95, 66-1 BCA par. 5507. 

In. addition to stressing the contractor’s failure to coordinate the 
two drawings, the Government has emphasized the contractural re- 
quirement that the contractor deliver an air tempering system com- 
plete. That is, the structural beams were satisfactory as designed and 
poured, and it was appellant's duty to provide an air tempering 
system. 

This line of argument overlooks the fact that the predicament re- 
sulted initially from the Government’s failure to provide a grade 
beam designed to accommodate the duct work. If the contractor were 
to perform the duct work as shown on sheet 17, he had to penetrate 
the beams. His only alternative was a rerouting of the duct work at 
substantially greater expense, which the Government refused to bear. 
At least some of the additional expense is clearly attributable to 
Government’s design and coordination failures. Cf. Blackhawk Heat- 
ing and Plumbing Co., Inc., VACAB No. 781. (March 19, 1969), 69-1 
BCA par. 7560. 


Conclusion 
The appeal is granted. Appellant is entitled to an equitable adjust- 
ment for the costs of providing a solution to the latent conflict in the 
drawings, and to an appropriate extension of time, under the pro- 


visions of both the “Changes” clause and the “Termination for 
Default—Damages for Delay—Time Extensions” clause. 


Rosert L. Fonwer,. Member. 


I concur: 


Wiutam F. McGraw, Acting Chairman. 
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WILLIAM AND PAUL G. RAFFERTY 


A-31085 Decided March 27, 1970 


Mining Occupancy Act: Qualified Applicant 


The right or privilege to qualify as an applicant under the act of October 23, 

. 1962, cannot be assigned, but: it may pass through devise or descent in the 
same manner as that in which property customarily is transferred by those 
means and the transfer is not limited only to the first devisee. 


Mining Occupancy Act: Qualified Applicant 


If the occupant-owner of residential improvements on an unpatented mining 
claim could have qualified on October 23; 1962, as an applicant for relief 
-under the act of that date, the right or privilege of qualifying is not lost or 
destroyed by the failure of his heirs or devisees, who seek the benefits of his 
eligibility, to reside upon the claim themselves. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


William and Paul G. Rafferty have appealed to the Secretary of the 
Interior from a.decision dated October 11, 1968, whereby the Office of 
Appeals and Hearings, Bureau of Land Management, modified and 
affirmed a decision of the Colorado land office rejecting their applica- 
tion, Colorado 2494, filed pursuant to the Mining Claims Occupancy 
Act of October 23, 1962, 30 U.S.C. secs. 701-709 (1964), as amended 
(Supp. IV, 1969), to purchase a portion of the land embraced-in the 
Yellow Button lode mining claim in the NE¥, sec. 36, T. 1 N., R. 72 
W., 6th P.M., Roosevelt National Forest, Colorado. 

Appellants filed their application'on August 14, 1967, stating therein 
that the Yellow Button mining claim was located by Joseph Rafter 
on July 18, 1908, and that an amended notice of location was filed on 
April 18, 1928, that Rafter erected a home on the claim in about 1906 
which remained the principal and sole legal residence of Rafter and 
his wife, Anna, until his death on January 30, 1963, that, shortly after 
the death of her husband, Anna Rafter moved to a nursing home in 
Boulder, Colorado, retaining the mining claim residence as her legal 
residence until her death on October 27, 1965, and that, by order of the 
district court for the County of Boulder, State of Colorado, all of the 
interest of Anna Rafter in the Yellow Button mining claim was trans- 
ferred to appellants as tenants in common. On September 18, 1967, 
appellants filed a relinquishment of all right, title and interest in the 
mining claim. 

At the request of the land office, the Forest Service conducted a 
field investigation which substantiated the basic facts alleged by appel- 
lants. The Forest Service found that Joseph and Anna Rafter resided 
together on the Yellow Button claim continuously from about 1906 
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until the date ee Joseph Rafter’s death, but that neither William nor 
Paul G. Rafferty claimed to have resided on the claim at any time, 
that William resides in Chicago, Illinois, while Paul resides in Dallas, 
Texas, that the improvements on the claim are being rented and that 
it does not appear that either of the Rafferty brothers proposes to 
make his residence on the mining claim. 

By a decision dated June 4, 1968, the land office rejected appellants’ 
application upon the basis of an Gunion of the Regional Solicitor, 
Denver Region, that appellants are not qualified applicants for relief 
under the act of October 23, 1962.1 The Regional Solicitor’s opinion 
was predicated upon his interpretation of section 8 of the act, 30 U.S. C. 
sec. 708 (1964), which provides that: 

Rights and privileges to qualify as an applicant under this Act shall not be 
assignable, but may.pass through devise or descent. _ 

The Regional Solicitor interpreted section 8 as “granting to oe 
and devisees the right to inherit the rights of decedents to qualify 
by tacking to the occupancy of the decedent the occupancy of the 
heir or devisee.” Noting that the applicants “have never, and appar- 
ently do not: intend, to use the improvements on the Yellow Button 
claim as a principal place of residence,” the Regional Solicitor stated 
that the “fact that Joseph Rafter, upon his death, may have been a 
qualified occupant-owner does not lead to the conclusion that his 
matured qualifications may be subject to. transfer to the present appli- 
cants through devise or descent.” 

In appealing to the Director, Bureau of Land Management, from 
the rejection of their application, appellants contended that it was 
error to find that “neither Applicant has ever resided on the Yellow 
Button Claim, and, apparently, neither intends to in the future.” In 
fact, appellants asserted, “both of the Applicants, since the year 1917 
at varying periods, have lived and resided on said Yellow Button 
Mining Claim; have made improvements and expended monies on said 
property; and intend to reside on said property in the future.” 
Appellants stated that they are nephews of Anna Rafter, that on 
numerous occasions they resided with Joseph and Anna Rafter in 

‘the improvements located on the claim, and that one or more of the 
applicants, within the preceding 8 years, had lived on the claim and 
had made repairs on the improvements. They further asserted that 
it had always been their intention, upon retirement from their respec- 
tive jobs, to make the Yellow Button their residence and that appellant 


1 Section 2 of the act, 30'U.8.C. § 702 (1964), defines a qualified applicant as 

“s residential occupant-owner, as of * * * [October 23, 1962], of valuable improve- 
ments in an-unpatented mining claim which constitute for him a principal place of 
residence and which he and his predecessors in interest were in possession of for not 
less than seven years prior to July 28, 1962.” 
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Paul G. Rafferty has a son who intends to use the house as his resi- 
dence while attending the University of Colorado. — 

_ The Office of Appeals and Hearings concurred in the determination 
_of the land office that appellants cannot qualify as applicants under 
the Mining Claims Occupancy Act but upon a different ground. It held 
that section 8 of the act and the applicable Departmental regulation, 
43 CFR 2215.0-5(a),? permit only a single devise from a mining 
claimant to his immediate devisee, stating that: 

Mr. Rafter, the mining claimant, was the only person upon whose right to. 
the mining claim the residential occupancy-ownership could be based, and only 
his devisee, Mrs. Anna Rafter, could acquire the right of such residential 
occupant-owner by devise (48 CFR 2215.0-5(a) (2) ). There is no provision either 
in the 1962 act or the regulations thereunder which permits-a transfer to 
devisees of the devisees, as contended by the appellants (Italics in original.) 

In their appeal to the Secretary, appellants argue that the fact - 
that Anna: Rafter was not on the official récords as one of the locators 
of the Yellow Button mining claim is only. prima facie evidence that 
she was not one of the locators and residential occupant-owners, and 
they assert that “there is uncontradicted evidence. to the effect: that . 
Anna Rafter was the joint owner of all the improvements upon the ~ 
Yellow Button Mining Claim which were placed thereon through | 
the joint. work, effort and finances of both Mr. and Mrs. Rafter.” 
They request that they be permitted to present further evidence, if it _ 
should be considered necessary, to show the rights and ownership. of 
Anna Rafter as a residential occupant-owner of the claim. In short, _. 
appellants contend that there has been only a single devise, not two 

- devises as the Office of Appeals and Hearings found. 

‘It is undisputed that Joseph and Anna Rafter could have qualified 
on October 23, 1962, as applicants under the act of that date. It is also 
clear from their recitation of the facts, including the alleged resi- - 
dency with the Rafters, that appellants were not, on October 28, 1962,. 
“residential. occupant-owners” of the improvements on the Yellow — 
Button claim and that appellants themselves are not “qualified appli- 
cants” as defined by the act. Thus, the only question before us is 
whether or not the unexercised right of Joseph Rafter to apply under 
the act of October 23, 1962, for the land occupied by his improvements 
could have devolved upon appellants at the death of Anna Rafter. 

Whether Anna Rafter took whatever right or interest which she 
may have had in the Yellow Button claim at the time of her death 
as the devisee of Joseph Rafter or whether she was, in her own right, 
a residential occupant-owner of the improvements on the claim on 

2 Regulation 43 CFR 2215.0-5 ( a). provides in pertinent part that: 

“The term ‘qualified applicant’ means (1) a residential oceupant-owner, as of October 23,. 


1962, of valuable improvements in an unpatented mining claim * * * or (2) the heirs 
or devisees of such a residential oceupant-owner. 





26]. ~~ WILLIAM AND PAUL G. RAFFERTY . 29 
March 27, 1970 ; 
~ October 23, 1962, is a question which we do not feel. called upon i 
decide, for we are unable to accept the Bureau’s view of the limitation 
placed upon devisees by section 8 of the act. 

The Bureau’s determination that rights and privileges sider the 
Mining Claims Occupancy Act are subject to a single devise is predi- 
cated upon the summary finding that there is “no provision either in 
the 1962 Act or the regulations thereunder which permits a transfer 
to devisees of the devisees.” However, it can be said with equal force 
that there is no provision in either the act or the regulations which 
precludes such a‘transfer. The statute provides simply that rights and 

' privileges to qualify as an applicant’ under the-act: “may pass through 

devise or descent.” No rule has been called to our attention, and we 
are not aware of one, that property, having once been devised, is not 
subject to further devise. In the absence of any express declaration 
to that effect,? we can only conclude that the right or privilege to 
qualify as an applicant under the act may pass in the same manner 
as that in which property customarily passes, except that it cannot 
be conveyed. Accordingly, it was error ‘to reject appellants’ applica- 
' tion on the grounds that they could not,.as heirs of Anna Rafter, 
succeed to her rights under the Mining. Claims Occupancy Act. 

We turn then to consideration of the alternative ground given by the — 
land office for rejection of appellants’ application, that the right of a 
devisee to exercise the rights of a qualified applicant arises only when 
he has made residential use of the improvements on a mining claim 
subsequent to the devise. The Regional Solicitor’s opinion that the 
rights of a devisee are so limited appears to have been based upon 
his observation that the stated purpose of the act was to aid those 
qualified people on whom a hardship would be visited were they to be 

‘required to move from their long established homes and that to extend 
the benefits to persons in.the position of appellants would go beyond 
the stated objectives of the act. Such indeed was the declared purpose 
of the act, as the Department has pointed out on more than one occa- 
sion. See, ¢.g., Jack A. Walker, A-80492 (April 28, 1966), af?’d in 
United States v. Walker, 409 F. 2d 477 (9th Cir. 1969); Coral V. 
Funderberg, A-80514 (June 14, 1966), afd in Funderburg v. Udall. 
396 F. 2d 638 (9th Cir. 1968). 

_ We do not believe, however, that the broad objective of the act 
can. be taken asa proper basis for reading into the language of sec- 

tion-8 a restriction which is not evident. from the words employed. 

It is-entirely reasonable that Congress believed that when a person 
qualified for relief under the.act he should be able to pass his eligibility 


3In explaining the language ial in F pectlons 8 of the act, the Senate Committee on In- 
_terior and Insular Affairs stated summarily that the section “provides: that rights and 
privileges to qualify as an applicant under this act may pass only through devise or 
descent.” S. Rep. No. 1984, 87th Cong., 2d Sess. 11 (1962). 
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to his heirs when he himself was unable for some reason.to take 
advantage of it. That interpretation seems compelled by the -plain 
language of section 8. . 

In fact, the interpretation of the Regional Solicitor would appear to 
create an MILOURIEAICY in the specific terms of, the statue. Section 2 
plainly requires a “qualified applicant” to be a residential occupant- 
owner of the mining claim property he seeks as of October 23, 1962, 
and not.as of a later date. In a case such as the one before us, hon a 
person (Joseph Rafter) has met this requirement, there is no later 
occupancy required of an heir seeking to come in under section 8. 
The only occupancy by an heir that would be required would be to 
make up the portion of the period between July 23, 1955, and Octo- 
ber 28, 1962, that his ancestor could not complete. But section 2 permits 
residence during that period to be made up of the occupancy. of the 
person seeking relief “and his predecessors.” That provision has always 
been assumed by the Department to permit the tacking of possession by 
a grantee. But if section 8 applies only to the same period of time, 2.¢., 
J uly 28, 1955, to October 23, 1962, the Department’s assumption would 
be in direct conflict with the prohibition i in section 8 against the assign- 

ability of rights and privileges except by descent or devise. In other 
words, “predecessors” in section 2 would have to be read as “devisors 
or ancestors” and as excluding “grantors.” We are unable to subscribe 
to a restrictive reading of section 8 which would require such a restric- 
tive reading of section 2 which is at variance with the Departmental 
understanding of section 2 since the statute was enacted. 

We conclude therefore that the matured qualifications of a resi- 
dential occupant-owner are subject to transfer by devise or descent 
without regard to the use, or the lack thereof, made of the mining claim 
by the devises or descendant and that there is nothing in the act which 
would preclude the devise by Anna Rafter of all rights and privileges 
which she had under the act, whether obtained as a residential oc- 
cupant-owner or as the devisee of a residential occupant-owner, to 
appellants. Accordingly, it was error to reject appellants’ application 
on the ground that they could not succeed to the matured right of Anna 
Rafter. 

It does not necessarily follow, however, that appellants are entitled 
to the relief which they seek. The granting of relief to a qualified ap- 
plicant under the act of October 23, 1962, is not mandatory, and where 
the lands for which an application has been made have been withdrawn 
in aid of another agency of the Government, the Secretary of the In- 
terior is authorized to convey an interest in the land only with the con- 
sent of, and under such terms and conditions as may be deemed neces- 
sary by, the head of the administering agency. 30..U.S.C. sec. 703 
(1964). Inasmuch as the land in question is under the administrative 
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jurisdiction of the Forest Service, it is for that agency ‘to determine 
what, if any relief, is appropriate in this instance. We find only that 
apcellants are not, as a matter of law, precluded from seeking to avail 
themselves of the beneats of the 1962 act. _ 

Therefore, pursuant to the authority delegated to the’ Solicitor by 
the Secretary of the Interior 210 DM 2.2A (4) (a); 24 FR. 1848, the 
decision appealed from is set aside, and the case is remanded to the 
Bureau of Land Management for. further action consistent with this 
decision. 

Erwnsr F. Hom, 
Assistant Solicitor. 


APPEAL OF RAY D. BOLANDER COMPANY, INC. 


IBCA-331 Decided March 30, 1970 


Contracts: Disputes and Remedies: Equitable Adjustments—Rules of 
Practice: Evidence 


In the absence of actual cost data for a large part of the claimed gata 
‘costs and in circumstances where estimates of such costs have been based 
primarily on formula cost of ownership ‘figures for equipment for the time 
‘involved, formula calculations of fuel and ‘oil costs, and a pro rata distribu- 
tion of labor costs, the Board will use a jury verdict approach to determine 


: the amount of an equitable adjustment for a changed condition to. which - : 


the contractor is entitled. | 


BOARD OF CONTRACT APPEALS 


In Ray D. Bolander Company, Inc. v. United States, 186 Ct. Cl. 398 . 
(1968), the court held that appellant had experienced a first category 
changed condition involving unclassified excavation in the construc- 
tion of 3.893 miles of road in the Great Smoky Mountains National 
Park, thereby reversing a previous decision of this Board Further 
proceedings in the Court of Claims were stayed to permit the Board 
to determine the equitable adjustment to which the appellant i is en- 
titled by reason of the changed conditions encountered. 

The parties having failed to reach agreement on quantum, the con- 
tracting officer issued a: decision on December 8, 1969, finding appellant 
to be entitled to the sum of $132,060.07 as an equitable adjustment. In 
its amended complaint, appellant asserts a claim for an equitable ad- 
justment in the amount of $510,612.59, a substantial increase over its 
original claim of. $297,132.49, before this Board and in the Court of 
Claims. 


1 Ray D. Bolander Company, Inc., IBCA-831 (November 16, 1965), 72 I.D. 449, 65-2 
BCA par. 5224, 
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There is no dispute as to the basic approach used by the contracting 
‘officer in arriving at an adjustment. This approach was simply to 
attempt to reconstruct total costs for disputed unclassified excavation, 
add overhead and profit, and subtract amounts already paid, In view 
of the dearth of hard fact on costs in the record, there appears to be no 
‘alternative for the Board but to proceed in the same manner, with 
the help of additional evidence produced at the hearing held Jan- 
uary 21-23, 1970.2 
The cost categories as to which there are major disputes fall into 
four broad areas: (i) equipment costs (ii) repair and parts costs (iii) 
fuel and oil costs, and (iv) labor costs. There is a minor dispute over 
the manner in which overhead and profit should be calculated. There 
is no dispute over the allowance of $5,245 of additional interest paid 
on a Small Business Administration loan. 


Equipment Costs 


Government and appéllant concir for the most part on items of © 
equipment and the time they were on the job. Appellant alleges, and 
has shown by testimony, that the Government list omitted a D8 Cater- 
pillar tractor, a Caterpillar 80 scraper, a compressor, welder, dragline, 
Ford pickup and 34-ton jeep truck.. The Board accepts the D8 tractor 
and 80 scraper. The 34-ton jeep was used by mechanics on the job in 
work related to unclassified excavation. The Ford pickup was used 
by the general job superintendent, but only part of its cost can be 
attributed to general excavation. According to the record, the drag- 
line was used partly to dig ditches to drain the excessively wet fill. 
The compressor and welder were used for equipment maintenance. 

Government and appellant agree that the so-called “Bolander Rates” 
should be used to estimate the cost of each piece of equipment. The 
Bolander: Rates ‘are the equipment rates presented. by appellant.in its 
claim letter of November 18, 1960. The rates theoretically reflect the 
cost ‘of ownership. According to appellant’s expert on equipment costs, 


2Just prior to the hearing appellant moved to amend its complaint to. add a sixth D8 
tractor, approximately 33,000 in added repair costs, and to make minor adjustments and 
conforming changes in its equipment list. The Government objected strenuously to the 
motion and to the admission of any evidence related to the matters raised in it. The Board 
reserved its ruling on the motion to amend and at the hearing allowed appellant to present 
all-its evidence, admitting that evidence related to allegations in the original complaint 
of December 29, 1969, and reserving ruling on admission of evidence related'to matters 
first raised in the motion to amend. 
- Phe Government was given until February 23,.1970, a month after the hearing, to supple- 
ment the record.as to those matters :first raised in appellant’s motion to amend. The 
Government has not taken advantage of the time allowed it to raise questions as to the 
merits of the new matter and the related evidence. The Board accordingly grants the motion 
to amend the complaint and all evidence provisionally admitted has been considered by the 
Board as admitted without reservation. 
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the monthly.rate is calculated by adding together (i) the annual de- 
preciation at 20 percent (for new equipment) (ii) an annual repair 
reserve of 90 percent of the annual depreciation (or 18 percent of 
original cost), and (iii) 11 percent of the original cost for insurance 
and. finance charges. The total is then divided by 8, reflecting the fact 
that. the piece of equipment usually must earn the smmual costs of 
ownership in an 8-months’ period. 

Government and. appellant. part company, bw ee when it comes 
to determining the time to which the rate is to be applied. Briefly, the 
Government would ‘subtract from the period between April 21, 1958 
and October 29, 1960 (the agreed commencement and end of unclassi-— 
- fied.excavation) ; all idle time. For the Government idle time is any day 
on which no equipment was working on unclassified excavation. Thus, 
if even one piece of equipment was working on unclassified excavation, 
working credit was given for every piece.* 

Appellant contends, however, that only idle days in excess of eight 
days per month should be deducted. In. other words, eight idle days 
representing four weekends per month are included in the rate because 
the rate is a monthly rate. Days on which a contractor is not expected 
to work under a monthly rate should not be deducted from the total 
time. Under this view, only those idle days in the 22- day working ; 
month should be deducted. The appellant asserts that in using a’ 
Se rate and a.day-by-day idle. time count, the Government is 

“comparing apples with oranges.” + 

There are several reasons why the Board cannot accept appellant's 
views on equipment costs. It appears from the record that the Gov- 
ernment. used. the Bolander. Rates simply. because there was, and is, 
a total absence of hard proof on appellant’s equipment costs for this. 
contract (apart from repairs). Were it not apparent from. Govern- 
ment records that equipment. was on the job, the Board would be justi-- 
fied in minimizing equipment costs because of appellant’s failure of 
proof of actual costs. Appellant’s evidence on. equipment. costs is in- 
direct, consisting of bid preparation work sheets for a contempora- 
neous road job in Northern Indiana, and the testimony of an expert 
witness on how an equipment dealer would advise purchasers to caleu- 
late their costs of ownership. Mr. Browning, a former officer of appel- 
lant, also testified that the Bolander Rates were generally used by 
appellant in bidding jobs in 1958. The Board is reluctant, however, to 
take the long leap from the bare fact that generally speaking certain 
rates were used to prepare bids, to the conclusion. that.those rates ac- 
curately reflect performance costs o on this contract. 


8 Tr, 288. 
4 Appellant’s Post Hearing Brief, p. 19. 
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Appellant’s theory also proceeds upon a fictional basis. In arguing 
that eight days a month should not be counted as idle time, appellant 
- treats the equipment used in unclassified excavation as rental equip- 
ment, and contends that the Bolander Rate should be applied as.if it 
were a monthly rental rate. Appellant mixes what it presents as a cost 
of ownership figure with the working time allowable under a monthly 
equipment rental, in order to reach the most.favorable position avail- 
able to it. In our opinion, the rough similarity between calculated costs 
of ownership and rental rates does not. warrant the application of 
rental rate working times to calculation of idle time for this contract. 
The.mere fact that, in the absence of any other cost data, the Govern- 
ment accepted the Bolander Rates did not commit it to also accept and 
be bound by every inference therefrom favorable to the appellant. 

Further, acceptance of appellant’s treatment of idle time would 
appear to result in the Government paying for contractually non- 
compensable suspended time. Appellant has agreed to have its claim 
considered under the rules for contractual equitable. adjustment.® 
There is no provision in the contract authorizing compensation in 
money for suspensions of work ordered under paragraph 8.7 of 
FP-57.° The contract time as extended was 636 days, figured accord- 
ing to FP-57, Article 8.6.1 Work was suspended, in whole or part, 
- under Article 8.7 for approximately 561 days. Work suspension orders: 
for many of these days were issued because of exceptionally heavy 
rains. Of the 561 days, somewhere between 369 to 451 occurred before 
October 29, 1960. Of these latter days, at least 152 involved a suspen- 
sion of unclassified excavation.® 

'The Government has counted 388 actual idle days on unclassified 
excavation between April 8, 1958 and October 29, 1960. The appellant 
concurs in this figure. The correspondence between idle days and 
days when. work was suspended:.is-not entirely clear. For. example, 
unclassified excavation was suspended from April 19, 1958 to May 25, 
1958, yet according to the idle days count, appellant had some piece 
of equipment working on unclassified excavation on April 19, 20, 23, 
and 24, and on May.12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23 and 24. 
There are also instances where the appellant did not work when work 
was not suspended. In any event, work was suspended for a longer 
period of time than appellant would have the Board accept as its 
maximum net idle time (144 days). The state of the record does not 


5186 Ct. Cl. 398, 419 (1968). 

6 See 186 Ct. Cl. 398, 407 (1968). 

7 Contracting Officer’s Findings of Fact, June 1, 1962, p. 5. 
8 Appeal File, Set 1, Directives. 

® Appellant’s Post Hearing Brief, p. 16. 
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allow a detailed analysis of idle times for each piece of equipment, 
and a comparison of that idle time with periods when work was 
suspended. Suffice it to say that it appears to the Board that there is 
enough suspended time to raise a serious question that the appellant’s 
net idle time approach would result in unallowable payment for 
suspended time. 

Under appellant’s approach excess equipment costs ‘would amount 
to $402,757.08, which reflects a credit of $36,915.90 for nonclaim 
equipment uses. The Government’s figure of $286,278.60,1 does not 
take into account the added pieces of equipment previously mentioned 
is allowable; nor: does ‘it’ appear-to take into account any portion-of- 
the credit for nonclaim work admitted by appellant. 


Repair Costs . 


The best evidence of costs is that offered for “field” repairs. The 
appellant has submitted invoices totaling $106,532.04 for such repairs 
and parts. Each invoice has been examined by the Board. The exami- 
nation revealed two problem areas (i) was the repair or part major 
or minor, and (ii) did it pertain to a piece of equipment related to 
disputed unclassified excavation... 

The first. problem arises from the fact that the Bolander equipment 
rate includes a repair reserve of 18 percent of the original cost of new - 
equipment on an annual bases or 90 percent of annual depreciation 
for used equipment. Since for new equipment the annual ownership 
cost consists of the sum of 20 percent of investment for depreciation, 
18 percent of investment for major repairs, and 11 percent of invest- 
ment for finance and insurance, totaling 49 percent of investment, the 
major repair reserve actually reflects 36.7 percent of annual ownership 
cost. The -percentages. for annual. depreciation, major: repair,:.and 
finance closely follow those generally given as average in the AGC 
Contractor's Equipment Ownership Hapense.. manual,..4th. edition , 
1956,” which are 20 percent, 15 percent and 11 percent, respectively. 

Appellant’s witnesses defined the repair reserve as covering major 
overhauls, painting, cleaning.** However, the record is not entirely 
clear with respect to this matter. Mr. Diehl (the expert who testified 
most extensively on this point) also testified that “maintenance” costs 
were figured on a basis of .9 of 1 percent of list price, divided by 1,000, 
to give an hourly repair rate.“* Extended to a year (2,000 hours), for 


10 Appeliant’s Post Hearing Brief, pp. 22, 24. 

“ Contracting Officer’s Decision, December 8, 1969, p. 14. 
12 Appellant’s Dxhibit 32. 

13 Tr. 70, 102, 104. 

14 Tr, 98, 
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a.machine costing $40,000, the honely repair: reserve adds up to $7,200," 
exactly the same as.an annual reserve of 18.percent of $40,000. Appel- 
lant’s counsel then refers. to this reserve as for major overhaul and 
rebuilding. 

In the AGC manual, 715 pana of sayecenent per year is generally 
used for repair reserve. The manual is explicit as to what kinds of 
repairs.are included: - 

Major or shop repairs include those items of heavy repair which usually: keep 
a machine idle for.an extended period in contrast with minor or field repairs 
which entail comparatively. little delay. and which are:necessary to: keep the 
machine in operation. Such repairs include overhauling, painting and main- 
tenance at the contractor’s shop or yard,’ but do not include rebuilding. AGC 
manual, p. 2. 


- We have pointed out that the repair reserve component is 36.7 
percent, of the Bolander Rate (the monthly rate is 49 percent of invest- 
ment divided by eight. months, the repair reserve component of the 
monthly rate is 18 percent. investment divided by eight months, the 
ratio of 18 to. 49 is 36.7 percent). When applied against the $402,757.08 
in claimed equipment costs, the repair reserve amounts to approxi- 
mately $148,000. When applied to the Government’s figure of $286,- 
278.60, the: repair. reserve is about $105,000. Appellant’s reserve is 
largé enough to. cover. all: invoiced field: repairs, and leave $57,000 
_ for-major overhauls, etc. The Government's reserve would | cover all 
but $1,500 of the invoices, DALES. 
~--Examination of the thvoices lends’ support to the Board’s: Gonclasiga 
that-some indeterminable but-large part of the field repairs were, in 
fact, major repairs, including parts. Using the AGC. criteria for dis- 
tinguishing major and minor repairs, it is obvious on the face of many 
of the invoices that the machine for which the parts were ordered 
must have been idled for some length of time to effect the repairs. 
Overall, invoices totaling $68,940.03 can roughly be so characterized. 
Similarly, at least. $7,000 in parts and repairs invoices cannot be 
identified to the equipment used in unclassified excavation. We note 
that the testimony with respect to many of the invoices simply identi- 
fies the cost as incurred “on the job” +8 and not.specifically as a cost of 
unclassified excavation only. 


Tr. 100-101, 

16 Tr. 102. 

7 Appellant’s Exhibit 32. 
Tr, 215-224, 225. 
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With respect to each set of invoices, the Board finds as follows: * 

@6a. Carolina Tractor and Equipment Co., Asheville, North Caro- 
lina, $24,205.06 in major repairs, $3,023.61 not relevant. As an example 
of major repair, these invoices show that from May 1, 1958 to Oc- 
tober 17, 1958, at the very beginning of the work, $5,863.86 was spent on 
repairs to tractor D8-2U11647. A duplication appears to be present 
in the inclusion of $2,077.75 in rentals for a Tampo roller, apparently 
acquired on a hire-purchasé plan. A Tampo roller is already included 
in the equipment list and an allowance made there. 

Qia. Manwaring Machinery Co., Inc. , Indianapolis, Indiana. One . 
invoice is for cable from Menwarng: The other two invoices are not 
from Manwaring, as testified,”° but invoices duplicated in exhibit Q26a. 

Q8a. R. L. Harris Co., Knoxville, Tennessee, $2,063.39 in major 
repairs. ra ; ne 

@9a. Osborne Equipment Co., Knoxville, Tennessee, $73.97 not 
relevant. The equipment list for unclassified excavation includes only 
an Ingersoll-Rand compressor. ‘The invoices cover either a Continental 
or Yaeger compressor, or both. — 

@10a. Nixon Machinery and Supply Company, Knoxville, Ten- 
nessee, $876.04 for major repairs, $543.01 not relevant. 

Qld. MacAllister Machinery Co., Indianapolis, Indiana, $33,717.76 
of major repairs, $285.95: not apparently relevant. An. example of 
major repair is invoice ‘No. 298, for $4,618.56 in parts and. ass for 
Crore the motor on tractor DA~15A1553. 

Q12a. Power Equipment Company, Knoxville, ‘Tennessee, $275 
hot relevant. The invoice is for a Joy. POTDreReCr ie rerharlts under 
Qa above).: 

“Q13a. W.M. Hales Company, Danville, Illinois, $8,012. 80 of major 
repairs. 

Qi4a. McHan Motor Co., Bryson City, North: Carolina, $64.98 of 
major repairs, $241.93 not relevant because the invoices lack any iden- 
tification of the vehicle involved. 

@i5a. Medford Motor Co., Bryson, North Carolina, $45.01. con- 
sidered not relevant. because the invoices lack any identification of the 
vehicles involved. 

Qi16a. Equipment, Inc. , Asheville, North Castine $61.53 not rele- 
vant because the invoices ina any identification: of the sai apyclved: 


‘“19The invoice exhibits are identified as Q (for Quantum), a number, and then a for 
invoices, and b for summary sheets prepared by appellant. The Board has indicated on the 
summaries bya red pencil mark those invoices it considers more likely to be major repairs 
than minor, and by a blue pencil mark, those it considers not relevant to the claim, 

2 Tr, 221, 
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Q17a, Q18a, Q19a and Q20a, represent invoices for tires. Not all can 
be relevant to unclassified excavation but it is impossible to segregate 
the relevant from the non-relevant. 

21a, Miscellaneous, North Carolina and Penriessess $940.20 consid- 
ered as not relevant “‘becans there is no indication that the part or 
service was related to equipment used for unclassified excavation. 

Q22a. Cash tickets, around North Carolina and Tennessee, $328.29 
considered not relevant. Generally there is no identification of the item 
to the claim. Tickets also include amounts for fuel, oil, etc. 

(23a. Reid Holcomb Co., Inc., Indianapolis, Indians $762.21 con- 
sidered not relevant to éfven for unclassified excavation. Invoices in- 
clude such overhead items as water. coolers, flashing lights, batteries 
for lights, paper cups, etc. 

Q2?4a. Seastrom and Co., Indianapolis, Indiana. The invoices include 
parts for the dragline which is only one-third allowable. 

(25a. Mitchell Distributing Co., Charlotte, North Carolina, all 
allowable. 

Q26. Flesch-Miller Tractor Co., Indianapolis, Indiana, all allowable. 


Fuel and Ow Costs 


The rates for fuel, oil and lubrication have been stipulated.** Ac- 
cording to appellant’s calculations, fuel. and lubrication costs total 
$39,989.82. The amount is the sum of the individual equipment item 
fuel costs arrived at by subtracting total idle time from time on job 
and multiplying by the stipulated rate for the piece of equipment. The 
Board is of the opinion that fuel and oil costs should be considered 
separately from the Bolander Rates since the record indicates that fuel 
and oil were not intended to be included in the Rates. The $39,989.82 
is considered to be ample since idle time represents only days when no 
piece of equipment was used on unclassified excavation. 


Labor Costs 


The basic costs data on labor is not disputed. It appears agreed as 
well that the allowance for labor should be some percentage of the pay- 
roll depending on the ratio of unclassified excavation in the disputed 
area to total unclassified excavation. 

It is undisputed that unclassified excavation in the area where the 
changed condition was encountered amounted to 597,597 cubic yards. 
It also appears to be agreed that no unclassified excavation was per- 
formed in that area after October 29, 1960. It is also clear and undis- 


2. Tr, 202. 
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puted that total unclassified excavation amounted to 769,411 cubic 
yards. Of the difference of 171,814 cubic yards some was performed 
prior to October 29, 1960, and some after. The precise amounts are not 
clear. Mr. Bolander recollected that 90,000 yards remained. after Octo- 
ber 29, 1960,22 but his estimate was from memory.”? Table XVIII to 
the contracting officer’s determination of June 1, 1962, indicates that 
as of November 8, 1960, 701,522 cubic yards had been excavated, leav- 
ing about 68,000 cubic yards remaining. The same table shows this 
remaining amount to have been in the upper end (but lowest station 
numbers) where a major rock cut was to be completed. 

The. Board determines that labor should reflect the ratio of excava- 
tion in the disputed area to total unclassified excavation prior to Octo- 
ber 29, 1960, applied to the pre-October 29, 1960 payroll, or about 83 
percent of $118,320.32 plus burden at 11 percent. Labor also includes 
an allowance for the salary of the general supermtendent, computed at 
77.67 percent (ratio of disputed excavation to total excavation) of 52 
percent (ratio of excavation to total job) of $22,490. 


Overhead and Profit 


Overhead at 10 percent is considered allowable. Profit of 6 percent 
on the total costs allowed is considered reasonable by the Board. 


The Equitable Adjustment 


Because of the factors previously commented upon, the Board has 
little choice but to determine the equitable adjustment to which the ap- 
pellant is entitled under the jury verdict approach. As appellant so 
aptly noted in its post hearing brief, a jury verdict is a proper solution 
in the absence of exact figures.** As there admitted, neither contractor 
nor Government kept records anticipating a claim for changed condi- 
tions. This fact is most significant in consideration of the largest item 
of cost, equipment use. The record is totally devoid of any firm actual 
cost figures on equipment use, except as to parts and repairs. The ex- 
cavation difficulties on this project have been described as requiring a 
change from rubber-tired equipment, which was first brought on to 
the project to perform the unclassified excavation work, to tracked 
equipment which operated more effectively but also more expensively 
and slowly in the earth conditions that were encountered asa changed 
condition. Actually, appellant intended from the beginning to utilize 
. both tracked and rubber-tired equipment, with the latter equipment 


22 Tr. 436. 
23 Tr. 446. 
4 Appellant’s Post Hearing Brief, pp. 23-24, 
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being used on the more level areas, and on steep areas after having 
been leveled to some extent by the tracked equipment.”® Unfortunately, 
‘a daily on-the-job assessment of extra work taking into account the 
steepness of grade of a project area under excavation at a given time 
was not made by either party. Labor costs.are more reliable, being 
derived from payroll records. The j jury verdict. approach is therefore 
clearly indicated by the conditions present here. 

On the record as.a whole, arid based :upon the findings and seein 
sions set forth in this opinion, the Board finds that appellant is en- 
titled to an equitable adjustment calculated as follows: 


Costs of unclassified excavation-in the disputed area____ $458,100. 00 


Overhead. ab. 10%.--ss-.-sise Seu anno seeee ses melon 45, 810. 00 
| $503, 910. 00 
Profit at 6%.- tet 1 ree Secs bias ee rata ss et ee a 30, 234. 60 
$5384, 144. 60 
SBA loan interest____-- Be ce hs ee en se hn DS 5, 245. 00 
| $539, 389. 60 

Less amount already paid for 597,597 cubic yards of un- . 
classified excavation at $.535 per yard_.2-.-2+-..---- 319, 714. 90 
. Balance due__------- caer nenine heaane cee at $219, 674. 70 

Conclusion 


The appeal is granted in the sum of $219,674.70. 


Rosert L. Fonwer, Afember. 


I concur: 


‘Danan F. Rarzman, Alternate Member. 


I concur: 


Wii F. McGraw, Acting Chairman. 


-2 Testimony of Mr. Bolander, Tr. 437-438. 
28 See Webber Constructors, Inc., IBCA—721-6-68 (September 28, 1969), 76 I.D. 268, 69-2 
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UNITED STATES v. SOUTHERN PACIFIC COMPANY 
A-31084 Decided April 2, 1970 
Railroad Grant Lands 


A vendee of land from a railroad is not an innocent purchaser for value 
of land excepted from the grant to the railroad as mineral land where the 
land had been extensively mined as a placer, the evidences of mining were 
plainly visible, a mineral location had been made on the land, and all these 
conditions were known or ought to have been known to the vendee at the time 
of the sale to it, particularly since the vendee itself was engaged in mining 
on adjacent lands. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The United States, through the Forest Service, United States De- 
partment of Agriculture, has appealed to the Secretary of the Interior 
trom a decision dated July 17, 1968, of the Office of Appeals and Hear- 
ings, Bureau of Land Management, which affirmed a decision of a 
hearing examiner holding that the Southern Pacific Company is to be 
granted a patent for lot 2 2, section 9, T. 17 N., oe 11 E., M.DM., 

California. 

The Southern Pacific Company i is the successor in interest to the 
Central Pacific Railroad Company of California which was entitled to 
certain lands under the Railroad Land Grant Act of July 1, 1862, 12 
Stat. 489, as amended by the act of J uly 2, 1864, 13 Stat. 856. Tt3 is acting 
on behal# of Frank V. and Gertrude i Araral, the real parties in 
interest, who are successors in interest of the railroad company’s vendee 
and who, the railroad asserts, are entitled to a patent. for lot 2 pursu- 
ant to section 321(b) of the Transportation Act of 1940, 49 U.S.C.. 
sec. 65.(b) (1964). 

The act of July 1, 1862, granted to appellant’s predecessor the Cen- 
tral Pacific Railroad Company, land described as follows in section 38 
of the act: 

* * * every alternate section of public land, designated by odd numbers, to the 


amount of five alternate sections per mile on each side of said railroad, on the line 
thereof, and within the limits of ten miles on each side of said road, not sold, 


reserved, or otherwise disposed of by the United States * * * at the time the line 
of said road is definitely fixed: Provided, That all mineral lands shall be excepted 


from the operation of this act * * *, 12 Stat. 492. - 
‘Section 4 of the act of July 2, 1864, 13 Stat. 358, doubled the amount 
of land granted and provided additionally that 


* * * any lands granted by this act, or the act to which this is an amendment, : 
shall not * * * include any government reservation or mineral lands * * or: 


any lands returned and denominated as mineral lands * * *. 


After the line of the railroad was definitely located, appellant's 
predecessor sold a portion of section 9 to a purchaser who is the prede- 
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cessor in interest of the real parties in interest in the pending appeal: 
The lands have never been patented to the railroad: 

When the Transportation Act of 1940 was enacted, it was provided 
in section 321(b) that if any land grant railroad wished to take ad- 
vantage of charging higher rates for carrying Government traffic, it . 
must file a release of any claim it might have against the United States 
to lands granted to the railroad. It was provided, however, that noth- 
ing in section 321(b) should be construed 

* * to prevent the issuance of patents confirming the title to such lands as 
the Secretary of the Interior shal] find have been heretofore sold by any such 
carrier to an innocent purchaser for value * * *, 

Southern Pacific and its predecessor filed releases which specifically 
excepted lands sold to innocent purchasers for value prior to enact- 
ment of the Transportation Act of 1940. The releases were accompanied 
by lists of lands said to have been sold to innocent purchasers for value. 

Thereafter, Southern Pacific filed the application for patent in- 
involved in this appeal, stating that the application was for lands 
sold to an innocent purchaser for value. The lands can be identified on 
the lists filed with the releases. The land office rejected the application 
on the ground that the tracts of land applied for are or were mineral 
in character and thus excluded from the grant made by the acts of 
July 1, 1862, and July 2, 1864. The Division of App ee: Bureau ot 
Land Management, affirmed. 

On Southern Pacific’s appeal from the Bureau’ s decision, the De- 
partment set aside the Bureau’s decision. Southern Pacifie Company, 
71 LD. 224 (1964). The Department noted that the land office had 
rejected Southern Pacifie’s application for lot 2 and 275 other acres of 
land in section 9 on the ground that the lands applied for were mineral 
in character at the time ‘of the grant and that the Division of Appeals 
had affirmed on the grounds that the lands “are” mineral in char- 
acter and that Southern Pacific had not shown that the lands 
were nonmineral at the time of the grant. The Department held that 
a patent may be issued under section 321(b), supra, for railroad grant 
lands sold by the railroad if it is determined either that the land was 
nonmineral in character at the time of sale and the purchaser was an 
innocent purchaser for value, even though the land is subsequently de- 
termined to be mineral in character, or that, although the land was 
mineral in character at the time of the sale, the purchaser was not 
chargeable with actual or constructive notice of that fact. It then 
stated that in accordance with departmental practice a hearing would 
be held to determine the mineral character of the land at the date of 
sale by the railroad and the bona fides of the original vendee from 
the railroad. The case was remanded for this purpose. 

Upon reconsideration of the patent application in the light of an 
investigation, the land office issued a decision holding that all of the 
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lands applied for in section 9 except lot 2 were nonmineral in character 
on the dates that they were purchased by the Washington Mineral 
Company, the original vendee, from the Central Pacific Railroad 
’ Company and that the Washington Mining Company was an innocent 
purchaser for value. As to lot 2, it stated that the investigation revealed 
that it was mineral in Sharacter or believed to be miner: nal i in character 
on the date.it was purchased by the Washington Mining Company 
and that both it and the railroad company had notice of that fact. It 
then directed that a hearing be held, as the Departmental decision re- 
quired, to determine whether or nct patent should issue for lot 2. 

The notice setting the date for the hearing said that evidence would 
be received on the charges that: 

1. That Lot 2, exclusive of patented Mineral Survey No. 5365 sec. 9, T. 17 N., R 
11 E., M.D.&A., California, was known to be mineral in character on J uly 26, 1888, 
the date of sale by the Central Pacific Railroad Company to the Washington Min- 
ing Company of the NE14NWY, sec. 9, of which Lot 2 therein is the only remain- 
ing public land. 

2. The Washington Mining Company was not an innocent purchaser for value 
of Lot 2, exclusive of patented Mineral Survey No. 5865 sec. 9, T.17-N., R. 11 E, . 
M.D.M., within the meaning of subsection (b) Section 321, Part II, Title IIL 
of the Transportation Act of 1940 (54 Stat. 954). : 

At the hearing, the United States Forest Service appeared and asso- 
ciated itself with the Department of the Interior in the conduct of the 
litigation, in recognition of its interest in the land which is a part of the 
Tahoe National Forest. 

Tt appears from the testimony and exhibits offered at the ‘eae that 
lot 2 lies along the east bank of the South Yuba River except for a small 
triangular segment in the northwestern corner of the lot which lies 
across the river: The lot is bounded on the west by two patented mining 
claims and for about two-thirds of its eastern boundary by another. 
From examinations made by witnesses for both parties and from his- 
torical sources, it appears that there was extensive placer mining be- 
ginning about 1850 in the area and specifically in the bed and along the 
banks of the South Yuba River. Furthermore, there was evidence of 
extensive placer mining along the east bank of the river in Jot 2. Sam- 
ples taken by mining engineers failed to reveal significant values of 
gold in the material now on the land. Both parties sought to establish 
the date of the last mining in the area through the age of the trees found 
on the lot. The United States expert stated that trees in old placer 
mining workings along the banks of the river and a.ditch which sup- 
plied water to thess workings were mostly between 80 to 86 years old, 
which would indicate that mining had stopped about 1888 (Tr. 104- 
108). The railroad’s expert on the other hand set the age of trees in the 
mined area at 92 to 114 years, which, in his opinion, meant that mining 
had been completed by 1870 (Tr. 131, 182). At some time prior to 1899 
a townsite occupied part of the area of lot 2. 
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The hearing examiner found that the evidence based upon the age of 
the trees in lot 2-preponderated in favor of the proposition that placer 
operations had been abandoned prior to 1888 and that only the land 
near the river had been mined. He concluded that the history of.the . 
placer mining carried out along the river beds in the county, cluding 
that of the. South Yuba, justified a finding that minable minerals 
had been exhausted and that lot 2 was in fact nonmineral in character 
prior to 1888, He then found that the railroad’s vendee was a bona fide 
purchaser and held that a patent should issue for lot 2.1 

On appeal to the Director the United States contended that it had 
made a prima facie case that lot 2 was mineral in character at the cru- 
cial time and that the contestees had not met the burden of proof of 
showing that the land was not then mineral in character. It also asserted 
that the hearing examiner had erred in denying its motion to amend the 
complaint to include the portion of lot 5 and in failing to receive proof 
of a location notice filed by one J. W. O’Neill on January 2, 1913, which 
covered part of lot 5 and lot 2. 

In affirming the hearing examiner the Bureau of Land Management 
reviewed the evidence presented by the United States and concluded 
that none of it showed that the railroad’s vendee believed or had reason. 
to believe from any known conditions that the land was of known min- 
eral character on the date of the sale and that there was nothing to indi- 
cate that the land had higher mineral values in 1888 than it did in 1965 
or 1967. It then held that the Washington Mining Company was an 
innocent purchaser for value. 

On appeal to the Secretary, the United States contends that lot 2 is 
“mineral land” within the exclusion of the railroad land grant act of 
1862, sepra, that the railroad’s vendee was not a bona fide purchaser 
within the meaning of the relief act of 1887 ? and that the Transporta- 
tion Act of 1940 is inapplicable. It. asserts that the land was excluded 
from the grant to the railroad because it had been mined after the 
completion of the railroad on May 10, 1869, by laborers who worked 
on it until then, that land found to be mineral at any time prior 
os patent to the railroad is excluded from the grant and that the 

“mining out” of a claim does not restore to the railroad land once re- 
moved from its grant. 


1The hearing examiner also denied a motion by the United States to amend-the issue, 
‘to include lot 5, approximately 1.75 acres of land adjoining lot 2.to the south on the east 
bank of the river. The United States did not raise this issue in its appeal to the Secretary 
although it had in the appeal to the Bureau of Land Management, 

2 By the act of March 3, 1887, 24 Stat. 556, 43 U.S.C. §§ 894-899 (1958), the Secretary 
of the Interior was directed to adjust each of the railroad land grants. Section 5 of the 
act, 24 Stat. 557, 43 U.S.C. § 898 (1958), provided: 

“That where any said [railroad] company shall have sold to citizens of. the United 
States * * * as a part of its grant, lands not conveyed to or for the use of such company 
* * * and where the lands so sold are for any reason excepted from the operation of the 
grant to said company, it shall be lawful for the bona fide purchaser thereof from said 
company to make payment to the United States for said lands * * * and thereupon patents 
shall issue therefor to the said bona fide purchaser, his heirs or assigns * * ¥#,” 
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The railroad’s vendee, it continues, can get no help from the 1887 act 
because the deed to it from the railroad did not convey any title, and 
that even if it were a “putative purchaser” the railroad excepted lot 2 
from its deed. Further, it says, even if the vendee acquired title from the 
railroad, it did not acquire it in good faith because there were mine 
workings evident on the land then as there are now and because of the- 
existence of an unchallenged mining claim filed in 1887. Finally, it 
urgés that the permission to purchase granted by the 1887 act has been 
withdrawn by the lapse of time and the devotion of the land to Forest 
Service purposes. 

The railroad answers that the issues left for determination by the 
Department’s earlier decision did not include whether the land was 
mineral at the date of the grant to the railroad, that the earlier decision 
had left for resolution only whether lot 2 was mineral in 1888 and 
whether the vendee was an innocent purchaser for value. 

Tn any event it says the land was mined out before 1862. Further it - 
says the railroad’s conveyance to its vendee was a quit claim deed. Fi- 
nally it asserts that the existence of a placer claim covering lot 2 is no 
evidence that the claim is mineral in character. 

Although there is some dispute as to the scope of the issues, both par- 
ties agree that one issue is whether the original vendee from the rail- 
road was a bona fide purchaser or, as the 1940 act puts it, an innocent, 
purchaser for value. If the vendee fails to meet this test, then a patent 
cannot be issued, and there would be no need to consider the other 
contentions raised by the appellant. 

A bona fide purchaser is one who purchases property (1) in good 
faith (2) for a valuable consideration (3) without notice of a defect 
in the grantor’s title. Of these three elements the one that seems most 
pertinent in this case is notice. 

‘The only alleged defect in the railroad’s title which has been explored 
is the possibility that lot 2 was mineral land or had been returned or 
denominated as mineral land, so that it was excepted from the grant to 
the railroad. As we have seen, the decisions below concluded that the 
evidence presented at the hearing did not establish that the land was 
mineral on the date on which-the Washington Mining Company ac- 
quired its interest in it. 

This finding, however, does not dispose of the issue. To be a bona fide 
purchaser, the mining company must not only have believed the land - 
not to be mineral when it bought it, but it must also have been innocent 
of knowledge that it had been mineral at any time after the railroad’s 
right to it could have vested. In other words, it must not have known 
that the land had been excepted from the grant at any time prior to its 
purchase. Under its grant the railroad’s right to the land, all else being 
regular, accrued as of the date of the definite location of its line. Tf the 
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land were mineral then or was determined to be mineral at any time 
thereafter prior to patent, the railroad lost its right to the land. 

The Department’s earlier decision held that a purchaser was pro- 
tected against a determination made after it had acquired the land, 
although the railroad remained vulnerable until a patent issued. It did 
not hold that a purchaser who knew that the land had been excepted 
from the grant to the railroad at some previous time could be a bona 
fide purchaser merely because he had no reason to know that the land 
as it was at the date of his purchase was not eligible to ‘pass to the 

railroad. 

In concrete terms, the situation may be put thus: Land which is 
mineral at the time that the railroad grant takes effect or which is 
determined to be mineral before a patent is issued to the railroad is 
excepted from the grant. Once land is excepted it remains so even 
though the mineral in the land is exhausted. (Southern Pacific.Com- 
puny, supra, 228). Can.one who purchases from the railroad after the 
land has become nonmineral but who knows or ought to have known 
that the land had been mineral in the past and excepted from the grant 
be a bona fide purchaser? 

The concept of a bona fide purchaser under the 1887 act, siupra, Was 
analyzed by the Supreme Court in two decisions decided on the same 
day. In the first, United States v. Winona & St. Peter Railroad Com- 
pany, 165 U.S. 463 (1897), the lands in dispute had been certified to 
the railroad and sold to parties who bought in good faith believing 
the railroad had title which it would convey. After the certification 
and sale, it appears that, under a ruling of the Supreme Court made 
in 1885, lands which at the time of definite location of the railroad 
were within homestead or preemption entries were held to be excepted 
from the grant even though the lands were free from these entries 
at the time of certification of the lands to the railroad. Up to the 1885 
decision, the court said, the Department had uniformly ruled that the 
fact that the lands were within such entries at the time the railroad 
grant would have attached did not defeat the grant if the entries were 
fraudulent or irregular or had been abandoned. The United States con- 

‘tended that the purchasers knew or ought to have known of the entries 
from the public land records and could not be purchasers without 
notice. The court held that the 1887 act did not use “bona fide pur- 
chaser” in its technical sense of one who purchased for value, without 
notice, and in good faith, but that it benefited one who may have been 
chargeable with constructive notice of the defect in the railroad’s title 
so long as he had made an honest purchase in ignorance of the defect. 
Tt concluded : 


= * * Our conclusion is that these acts operate to confirm the title to every 
purchaser from a railroad company of lands certified or patented to or for its 
benefit. notwithstanding any mere errors or irregularities in the proceedings of 
the land department, and notwithstanding the fact that the lands so certified 
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or patented were, by the-true construction of the land grants, although within 
the limits of the grants, excepted from their operation, providing that he pur- 
chased in good faith, paid value for the lands, and providing, also, that the lands 
were public lands in the statutory sense of the term, and free from individual 
or other claims. Id., p. 481. 


In the next case, Winona & St. Peter Railroad Company v. United 
States, 165 U.S. 483 (1897), it appears that'a preemption filing was 
placed on the land before the railroad’s claim attached, that it re- 
mained on record until after certification to the State for the benefit 
of the railroad, and that the entryman continued in possession until 
after the construction of the railroad and the conveyance of the land 
by the railroad to the Jand company and remained in possession until 
a suit of ejectment was brought by the land company. 

The court held that the land company would not be considered as 
one purchasing in good faith, that it took its conveyance with notice, 
from possession, of the rights of the party in possession. It said: 


* * * That the land was erroneously certified is, under the prior decisions of 
this court, not open to question ; and the acts of 1887 and 1896 have, as indicated 
in the opinion in the prior case, the purpose of protecting only that party whose 
purchase from the railroad company must be considered one in good faith. It 
is essential. to the protection of these statutes that the party purchasing from 
the railroad company has no notice by any fact subsequent to and independent 
of the certification of patent of any defect in title. Such a purchaser cannot claim 
to be one in good faith if he has notice of facts outside the records of the land 
department disclosing a prior right. The protection goes only to matters anterior 
to the certification and patent. The statute was not intended to cut off the rights 
of parties continuing after the certification, and of which at the time of his 
purchase the purchaser had notice. Only the purely technical claims of the govern- 
ment were waived. . : 

Here the claimant Marshall was in possession; had been in possession for 
twenty years; the land was not wild and vacant land. His possession was under 
a recorded claim of title, and under such a claim as forbade the issue of a patent. 
In other words, the land was erroneously certified. There was, and continued to 
be, an individual claimant for the land. There was no cancellation on the records 
of the land department of his claim. He continued in possession, and was in 
possession not only when the certification was made but when the land company 
purchased. Its purchase, therefore, was not one- made in good faith, and there 
is nothing disclosed to stay the mandate of the statute for the adjustment of the 
land grant, and a suit to set aside the certificate erroneously issued * * * 


The distinction between imparting constructive notice to a pur- 
chaser of matters that an examination of the land office records and 
construction of the law might have yielded and notice of facts outside 
the records of the Department and visible from an examination was 
adhered to in later decisions. In Logan v. Davis, 233 U.S. 6138, 629 
(1914), where the defect in the railroad’s title arose out of the fact 
that though the land was within the grant it- had not been certified 
to it and the railroad had received all the land it was entitled to in 
other certifications, the court held a purchaser to be in good faith under 
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section 4 of the act of 1887, supra, if he was in actual ignorance of the 

defects in the railroad’s title and the transaction was an honest one 

on his part. 

In Manley v. Tow, 110 Fed. 241, 253-254 (C.C. N.D. Iowa 1901), 
and in Benner v. Lae: 116 Fed, 407, 410, 416 (C.C. ND: Towa 1902), 
it was held that one who bought from the railroad could not be a bona 
fide purchaser under the 1887 act, swpra, if he knew that another was 
in actual possession and occupancy of the land as a homestead claim- 
ant. In each case the court cited the statement in the second Winena 
case, supra, that “a purchaser cannot claim to be one in good faith if 
he has notice of facts outside the records of the land department dis- 
closing a prior right.” 

In our earlier decision in discussing the rights of purchasers, we 
quoted from United States v. Central Pacific R. Co., 84 Fed. 218, 221 
(C.C. N.D. Cal. 1898). While this decision does not cite the Winona 
cases it, too, stresses the importance of facts ascertainable from an 
inspection of the land itself. The court said: 

. * * * The status of a bona fide purchaser is made up of three essential ele- 
ments; (1) a valuable consideration; (2) absence of notice; and (8) the presence 
of good faith. * * * Tam of the opinion that these defendants had notice, actual 

-or constructive, of the character of the land in section 27 which they contracted 
to buy from the grantee company and its trustees: They were certainly charge- 
able with notice of the character of the land, for it had been occupied and known 
since 1850 as mineral land, and as being unfit for agricultural purposes. It was 
covered with evidences of mining claims and mining explorations. Notices of 
location affecting different portions of the section had been filed of record in the 
mining recorder’s office of the Forks of the Butte mining district before the de- 
fendants entered into their contract to buy the land from the grantee company 
and its trustees, which was some time in 1885 and 1886. With respect to the 

' defendants Jones and Gale, it appears further that the element of good faith 
is entirely wanting; for Jones had, before acquiring any interest in the land he 
contracted to purchase, owned and worked a claim in the same part of this 
section, while Gale ‘hhad, with others, filed a mining location upon the same land 
which he contracted to buy. * * * Iam of the opinion, from the evidence, * * * 
that the defendants, other than the grantee company and its trustees, are not 
bona fide purchasers. * * * 

While the reference to “absence of notice” must be read in hight 
of the Winone cases, the case is similar to this one in important aS 
aspects. We note, first, that lot 2 had been occupied and known since 
1849 as mineral land. It too was covered with evidences of mining 
operations and a notice of location affecting it had also been filed a 
few years before the railroad sold it. The banks of the river had been 
mined and worked and reworked (Tr. 126, 127). The appellant’s wit- 
ness testified that the placer deposits in lot 2 were last worked by 
Chinese miners who came to the claims after the transcontinental rail- 
road was ‘completed on May 10, 1869: (Exhibit C-1, p. 8, Tr. 86, 127, 
131). 

It may then be taken as established that lot 2 was mineral land at. 
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the time o that't the élitie of the railroad was definitely located 80" that it 
was excepted from the grant to the railroad. = 

All-of these are facts outside the record of which the railroad’s 
vendee had or ought to have had notice, all the more. since it was 
engaged in lode mining operations on adjacent lands some of which 
were Subsequently patented to it.? The condition of the land, the his- 
tory of mining in the area and the existence of a mineral location on 
the land when added to the fact that the vendee was itself a mining 
concern “are. persuasive that the vendee at the time of the sale to it 
either knew or was chargeable with notice that lot 2 was mineral 

land which was excepted from the grant to the railroad so that it took 
nothing by its deed, In our view, then, the Washington Mining Com- 
patiy must be found not to be an ‘innocent purchaser for: value. 

Thus the conclusion. that the railroad is entitled to a patent’ for lot 
2 is in error. 

"Therefore, pursuant to the authority delegated to the Solivitor’ by: 
the Secretary of the Interior (210 DM 2.2A (4) (a) : 24 F.R. 1848), the 
decision of the Office of Appeals and Hearings is reversed and the 
genes for a Deen lemied insofar. as it-pertains to lot 2, supra. 


‘Ernest’ F. Hom, 
‘Assistant Solicitor. 





AUTHORITY OF THE BUREAU OF INDIAN AFFAIRS TO TRANSFER 
TO AN INDIAN TRIBE THE DIRECTION OF FEDERAL EMPLOYEES 
PURSUANT TO THE PROVISIONS OF R. S. SEC. 2072, 25 W.8.6. 
SEC. 48. - 


Federal Employees and Officers: Generally—Indian Tribes: eee oe 

Statutes 

The authority to direct the employment of Federal empioyees which the Sec- 
retary of the Interior may delegate to an Indian tribe pursuant to the provi- 
sions of R. 8. sec. 2072, 25.U.8.C. sec: 48 (1964); is that authority related 
to the direction of employees and within the general range of the duties 
of their employment. 

Federal Employees and Officers: Appointment—Federal Employees and 
Officers; Disciplinary Action—Federal Employees and Officers: Promo- 
tion—Federal Employees and Officers: Qualifications—Federal Em- 
ployees and Officers: Separation—Federal Employees and . Omcers: 

2 Tenure—Indian Tribes: Generally—Statutes pen 
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“sions ot R. s. 8 sec, 48° ‘(a9e4), may “not inelndé authority 
to employ, promote, or “evaluate the ‘performance of employees, nor authority 
to-approve the alienation of ‘rights bitrust property, nor authority over 
Individual Indian. Money. accounts, nor. authority to. expend or encumber 
appropriated Federal funds; nor authority to review or approve tribal actions, 
nor authority. which would abrogate ermployee rights granted by Executive 
order ox regulation, ‘hor ‘authority to’ issue, amend, or waive: Federal 

: regulations, : : a ; : 


Administrative Procedure Act: Public Information 

Where a substantial change is made in the procedure which the public must 
follow in dealing with an-agency as a result of delegation of direction: of 
. Federal employees pursuant to the provision: of R..S. sec. 2072, 25 U.S.C: 
vgee. 48 °(1964), the: provisions: of :the Administrative “Procedure Act, 5 
U.S.C. sees, 551-559 .(Supp. IV, 1965-1968), requiring public notice of de- 
seription of agency , organization and channels through which public may 

. deal with the agency 1 must be complied with. ; 


Opinion of. the Solicitor, October 25, -1934, 55 I. D. 14, overruled so far as 
inconsistent, 771, D. 49 (1970) = 
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You request an. opinion as.to whether the Bureau of Indian Affairs 
has legal authority under the provisions of R.S. sec. 2072 to “turn over” 
to the Mescalero Apache Tribe “supervising responsibility” over Fed- 
_ eral employees on duty at the Mescalero Agency of the Bureau of 
‘Indian Affairs in New Mexico. 

As codified. in 25 U.S.C. sec. 48 (1964), R.S. sec. 2072 reads as 
follows: 

Where any of the tribes are, in the opinion of the Secretary of the Interior, 
competent to direct the employment of their blacksmiths, mechanics, teachers, 
farmers, or other persons engaged for them, the direction of such persons may 
be given to the proper authority of the tribe. 


Despite the fact that the statute from which this provision derives— 
the Act of June 30, 1834, section 9,4 Stat. 737—was enacted well over 
a century ago, the authority conferred evidently has been exercised 
very rarely, if indeed at all. : Tf this provision were employed during 


1It is related in both Handbook of Federal Indian Law, United States. Department of 
the Interior, 1941, p. 150, and Federal Indian Law, United States Department of the 
Intérior, 1958, p. 453 that: because this provision apparently was not “‘extensively used” a 
recommendation was made:for -its repeal. but .the recommendation, was later withdrawn. 
The references given for this statement, ie., “annotations to 25 U.S.C. 48” and “25 U.S.C. 

48,” provide no information - Supporting: this statement, nor.has any.,been found: in, notes. . 
or annotations in earlier editions of the U.S.C. and U.S.C. A. 
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the era. of its enactment, we have found no indication. of it; nor did 
the contemporary regulations providing specifically for the implemen- _ 
tation.of. the provisions of the 1834 Act reflect such a practice.” Those 
regulations provided, in part, for the employment by the War Depart- 
ment for persons for which “provision is made by treaty.” Reference 
is made in other provisions of the 1834 Act to persons employed as 
“required by treaty stipulations.” The subject provision does not, how- 
ever, expressly limit its operation to persons employed pursuant to 
treaty and we do not so construe it. To do so would, of course, render 
the provision inoperative as we are aware of no instance where employ- 
ment is now made specifically pursuant to a treaty or where such 
employment is recognized as currently obligatory on the Federal 
Government. ; F 

The earliest published comment on the scope of the provision, so far 
as.we have been able to ascertain, appears almost exactly a hundred 
years after enactment in an October 25, 1934, opinion of the Solicitor 
of this Department. See 55 L.D. 14, 64-65. ik paraphrased version of 
that opinion appears in Handbook: of Federal Indian Law, United 
States Department: of the Interior, 1941, pp. 149-150. The revised 
version of that work, Federal L idion Law, United States Department 
of the Interior, 1958, includes comments on the provision at pages 
452-453 and calls it “[p]otentially the most important of these statu- 
tory tribal powers.” The 1934 Solicitor’s opinion, in commenting gen-. 
erally on powers of Indian tribes, notes specifically regarding this 
section: 

Under the terms of this statute it is clearly within the discretionary authority 
of the Secretary of the Interior to grant to the proper authorities of an Indian 
tribe all powers of supervision and control over local employees which may now 
be exercised by the Secretary, e.g., the power to specify the duties, within a 
gener al range set by the nature of the employment, which the employee is to per- 
form, the power to préscribe standards, for appointment, promotion, and -con- 
tinuance in office, the power to some reports, from. time to time, of work 
accomplished or begun.” : ; i 

The opinion concluded by summarizing the powers’ of an Indian 
tribe as including the power : a 

9. To prescribe the duties and: to regulate the conduct of Federal employees, 


but only insofar as such powers of supervision may. be expressly. delcented by 
the Interior Department.* 


2 See Laws, Regulations, Hete., of the Indian Bureau, 1850, p. 21 et seg., “Revised. Regula- 
tions No. IH, for the carrying into effect the Act. of June. 30, 18384, organizing the Depart- 
ment of Indian Affairs. (Adopted June 1, 1837).”. 

3 Federal Indian Law, supra, at page 452, adds’ to ‘¢omments on § 48 this statement: 

Various powers have been conferred on Indian tribes by Federal statute. which. are. 
subject: to constitutional | a aes evelicntie. ‘to the: ‘exercise or delegation “of vedere 
governmental © powers,” ‘ : 

The reference here- is, no ‘aoubé, to ‘the gendral: ‘prohibition asanive Autegation by: Chee 
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In our view, the opinion “overstates to some degree the permissible 
scope of the statute as it may be applied today, in that it does not rec- 
ognize or accommodate the rights of Federal employees as employees. 
Civil Service laws were unheard of in 1834, and even when the 
Solicitor issued the 1934 opinion they had not developed to the degree 
of refinement. and protection of employees’ rights which now exists. 
Because the exercise of tribal power under the 1834 Act might impinge 
on the rights of employees assured by other laws, we will later in this 
memorandum suggest some limitations which must be imposed on the 
grant of supervisory authority to Indian tribes. AG 

Your memorandum suggests that more than a delegation of direction 
over a group of Federal employees is contemplated: a transferred 
superintendent would not be replaced and “the Bureau would contract 
with the tribe to supervise the Agency.” The authorities and respon- 
sibilities of the agency as carried out by the Federal agent—i.e., the 
superintendent—are, of course, a great deal more extensive than the 
supervision of an employee or employees. Such authorities and respon- 
sibilities are imposed or granted, in accordance with statute, by dele- 
gation from the Secretary of the Interior and, in some cases, by pro- 
visions of a tribal constitution. The problem, thus, is more complex: 
than one which would be involved in the assignment, for example, of 
a mechanic to the direction of a tribe. Even, however, were the assign- 
ment of only a single employee contemplated, questions would be en- - 
countered, For example, might the delegation of authority to direct 
a social worker include authority to issue a United States Treasury 
check for disbursal of funds from an Individual Indian Money Ac- 
count, or authority to issue a Federal purchase order, or authority 
to consider an appeal from that worker’s denial of welfare assistance? 

J shall undertake to provide some initial guidelines for your assist- 
ance in implementing this provision. It should be noted, however, that 
in absence of precedent, inevitably there will be circumstances and 
questions which are not herein contemplated. It would be advisable, 
therefore, should you definitely decide to make a delegation of direc- 
tion to donsided!3 in more detail the circumstances involved at Mescalero 
Agency. Further, it would be desirable that this office review the 
documents stating specifically the action being taken. 

The authority contained in 25 U.S.C. sec. 48 is piesanl in the: 
Secretary of the Interior. Whether the authority shall be delegated to 
the Commission of Indian Affairs or exercised directly by the Secre- 
tary is, of course, an administrative decision. In this regard we note 
that by memorandum dated January 30, .1970,:you wrote the Assist- 
ant Secretary, Public Land Management, requesting approval to. “pro- 
ceed. within our delegated authority: 3 in the exercise of’ the. Provisions 
of: loblalative powers: -See 16 Am. Jur. 2a Constitutional Law § 240. ¢ 1964), However, ‘send 


an administrative power has been validly delegated, ‘Congress may authorize the delegate. 
to redelegaté such powers..0’Neal.v: United States, 140 F..24.908 (6th Cir. 1944)... 
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of this section 48. Notation at the ‘bottom of your memorandum 
indicates that approval was given. We are unable to find among the 
amendments to Secretarial Order 2508, section 30 a delegation of the 
authority of 25 U.S.C. sec. 48 to the Commissioner: 

The intent of the provision is evident: viz., to permit the exercise 
of local autonomy in directing the performance of work for the tribe. 
It is also evident, from an analysis of the wording of the provision, 
that: (1) the employees involved are persons “engaged” by the Fed- 
eral Government, i.e., the employment, promotion, etc. of such persons 
is made by the Federal Government, not by the tribe; and (2) the au- 
thority conferred on a tribe by the Secretary under authority of the 
provision must be related to the “direction” of an employee or 
employees. 

In further delineating the extent of authority of a superintendent 


which may be delegated, it. appears, as a practical matter, necessary to 


determine those authorities which by legal necessity are exercisable 


only by an official of the Federal Government. Further, the rights of 


employees: and the rights of those dealing with the agency as well as 
such nontransferable “authorities and Ghigaaons of the Federal Gov- 
ernment. must be correlated with the subject provision and would, in — 


-. effect, circumscribe it. In striving to carry out the intent of the pr o 1- 


sion, a efore, some necessary. considerations to be taken into nceOWNt 


- in stating guidelines are these: 


Employee rights. The Civil Service Commission has developed pro- 
cedures for the protection of employee rights. It is important in as- 
suring employees of due process in the assertion and preeron of 
rights that those procedures be available to them. 

Trust obligations. The fiduciary obligations of the Federal Govern- 
ment, cannot be delegated on the basis that authority to make such a 
delegation is impliedly. included in the subject. provision. The effect 
of such a delegation would, as it would relate to tribal lands, be an 
abdication. of such trust obligation and would frustrate the purpose 
of the trust. The same reasons are applicable to trust obligations relat- 
ing to individual Indian trust property.. 

- Federal funds.. The bond covering. persons responsible for ‘bares! 
of Federal funds is pr ovided pursuant to 6 U.S.C.sec. 14, It covers em- 
ployees and officers of the Federal Government. Authority to disburse 
Federal funds is not: necessary to the operation. of the subject provi- 
sion.and therefore. not included by implication as authority which 
might be delegated concomitantly with authority to. direct. an em- 
ployee.. Considering the nature of authority. to: disburse: Federal funds, : 
particularly the: usual requirement, that the. exercise is. conditioned 
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upon coverage “by bond, we ‘would sanction such, direct access to the 
Federal treasury funds only upon express statutory author ity. 

Obligations of review and approval of tribal actions. By approval 
of tribal constitutions the Federal Government has undertaken the 
obligation of reviewing such actions of tribes as those regarding the 
expenditure of tribal funds, the enactment of ordinances, the adoption 
of tribal members, etc. The object of such review ould be defeated 
were obligation delegated to the tribe. Further, it would appear neces- 

sary that the tribal constitution be amended in order to eliminate 
the review or approval requirement. 

Publie notice of change in authority. The scuitensiate action 
would represent a change in administrative procedure of which the 
general public (including, of course, the Indians of Mescalero Reserva- 
tion) must be put on notice in order that they might deal with 
the agency accordingly. 

General guidelines based on these considerations are: 

1. Authority delegated must be necessarily related to the direction 
of an employee or employees; a tribe may not be regarded as stand- 
ing in the place of a superintendent with all the prerogatives; obliga- 
tions and authorities of that office. See in this regard attached letter of. 
the General Counsel of the Civil Service Commission dated March 18, 
1970, to Newell B. Terry, Department Director of Personnel. 

2. oie delegation of direction of employees cannot include authority 
of the superintendent to approve the alienation of any rights in trust 
property ; nor may authority over funds 1 in Individual Indian Money 
Accounts be delegated to the tribe. 

a. A delegation of direction of employees cannot include authority 
which would’ abrogate any rights granted to such employees by law, 
Executive order, or regulation, including rights relating to union 
representation and rights of petition and appeal to the Department 
and the Civil Service Commission for redress of grievances. 

4, Provision must be made for the rating of the performance of 
Federal employees by Federal employees (inelding acceptable level 
of competence and promotion potential) ; such procedures should con- 
form as nearly as possible to those for other Bureau of Indian Affairs 
employees generally. | et 

5. The direction delegated may’ “not inchidé atte to presitibe 
standards ‘for’ appointment, | promotion and continuance in office, al- 
though we see no obj ection to tribal recommendations in those respects, 

6. ‘An employee may be directed to perform only functions within 
the general range of duties prescribed for his employment: ‘Appropriate 
revisions of position descriptions would be necessary to include a 
direction to which the employee would be subject. 

at delegation of direction of employees cannot include authority 
to experid or encumber appropriated Federal funds. 
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IND. TRIBE THE DIRECTION OF FED. EMPLOYEES PURSUANT TO THE 

"PROVISIONS OF R. $.:SEC. 2072,-U.8.C. SEC. 48 He 
April: 3; 1970 


8. Where there is a substantial change i in procedure ‘whic the sabi 
must follow in dealing with an agency (e.g., the elimination of the 
office of superintendent), the provisions of the Administrative Pro- 
cedure Act, 5 U.S.C. secs. 551-559, must be complied with. This re- 
quires: (4) ‘publication of the description of agency organization; (b) 
publication of a statement showing channels through which the public 
may obtain’ information, make submittals or requests, or obtain 
decisions. © ; 

9. Any provision for delegation should specifically state the extent 
of direction delegated and then only after careful study of the authori- 
ties and responsibilities of the superintendent generally, and specifi- 
cally regarding that agency | in order to provide a contingent means for 
the exercise of BUDOEVISONY, # authority not transferred should the need 
arise. 

10. Authority contained in Federal tities; repnlifions or tribal 
constitutions to review or approve tribal action. may not be delegated 

to the tribe.’ 

11.'No authority may be conferred on a tribe pursuant to this provi- 
sion to issue, amend or waive Federal regulations. 

12. Prerequisite to delegation of direction under this provision is a 
finding by the Secretary that the particular tribe to which a delegation 
is proposed is competent to exercise the direction delegated.-Such a 
finding would include an identification and evaluation of the ee 
tence of “the proper authority of the tribe.” 

‘The foregoing aré some general conclusions as to the scope of 25 
U.S.C. sec. 48 for your assistance in further considering a delegation ‘of 
direction. Expressions in.the earlier Solicitor’ S oprmian so far a as in- | 
consistent herewith are overruled. ~ a’. 

Rigeeae C.. COULTER, |. 
"Deputy Solicitor. 


ATTACHMENT 


~ March 1 8; 1970 
Mr. News B. Turry, cod aso 
Director of Personnel, 


Depirtment of Interior, oti 
Washington, D.C. 20240 


Dear Mr. Terry: 
Ih accordance with-your: suggestion after our meeting: on February 
17, we are submitting to-you-in writing-our views with: respect to the 
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draft memorandum seuuding the aiithioriby of bs Biiaer of Indian 
Affairs to transfer to the Mescalero Apache Tribe the direction of 
Federal employees on duty at the Mescalero Agency of the Bureau of 
Indian Affairs in New Mexico, pursuant to the provisions of section 48 
of title 25, United States Code. 

As we expressed to you at that meeting, our concern is that the 
Federal employees on duty at the Mescalero Agency will continue to be 
Federal employees under the criteria set out in section 2105 of title 5, 
United States Code. If, by transferring the direction of the present 
Federal employees at the Mescalero Agency to the Mescalero Apache 
Tribe, they could no longer meet all three criteria, they would cease to 
be Federal employees and thus would lose the benefits of Federal em- 
ployment, such as job- protection: rights, retirement, and health and 
life insurance coverage, 

We, of course, do not wish to see Federal sinless deprived of these 
benefits. As your draft does not contemplate turning over the appoint- 
ment of employees to the tribe, and as the employees would still be 
engaged in the performance of a Federal function, the problem is 
whether they would continue to meet the third criterion—whether they 
would continue to be subject to the supervision of a Federal employee. 

We are of the opinion that the employees at the Mescalero Agency 

would meet this criterion even if the tribe is given authority to direct 
the day-to-day. activities of the employees, so.long as the residual 
supervision of the employees remains in the Secretary of the Interior 
or an appropriate official of the Bureau of Indian Affairs. The Federal 
supervisors would thus retain such powers as the rights to reassign, 
discipline, promote, and evaluate the performance of these employees. 
At the job site, the tribe could (under the unique authority in 25 U.S.C. 
. 48) direct the employee’ s daily on-the-job performance of the duties 
his Federal supervisors sent him there to.accomplish. Thus, in the final 
analysis, the matter boils down to one involving the classic master- 
servant test of the right to, and degree of, control over these employees 
retained by the Government. In accommodation with 5 U.S.C. 2105, we 
view 25 U.S.C. 48 as statutory authority for a delegation of a part of 
the Government’s supervisory authority ; a delegation that when prop- 
erly effected will neither disturb the basic supervisory right of control 
nor destroy the employer-employee relationship. 

In line with the above discussion,.we haye marked the. draft 
in such a way as to insure the preservation of the employer- 

employee relationship which we believe a most.important.consideration.. 


Sincerely yours, 


Bh Antony L. Woe. 
p Gener! Counsel. 
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APPEAL OF BALDI CONSTRUCTION ENGINEERING, INC. 
IBCA-679-10-67. . Decided April -9;.1970 


Contracts: Construction and Operation: Drawings and Specifications 


Where the specifications are specific and complete. as to the inclusion of the. 
disputed work in the contract, a claim for an equitable adjustment for a con- 
structive change, based upon omission of ‘details in the drawings, is denied 
in accordance. with Article 2 of Standard Form 23-A which states that any- 
thing mentioned in the specifications and not shown on the drawings shall 

. be of like effect as if shown or mentioned in both. 
Contracts: Disputes and Remedies: Jurisdiction—Rules of Practice: Appeals: 
Generally 
The Board's jurisdiction being appellate only, a claim net previously submitted 
’ to. the contracting officer will be remanded to him for his decision. 


BOARD OF CONTRACT APPEALS 


This appeal stems from the construction of the National Park Serv- 
ice’s Visitor Center at Great Falls, Virginia. It involves the question 
of whether an exposed aggregate surface treatment ordered by the con- 
tracting officer for two concrete slab ramps, leading from the ground 
to two upper floor landing areas, and for the two landing areas, were 
changes, or whether the surface treatment was required under the con- 
tract as offered for bid. The matter has been presented to the Board 
for decision on entitlement only on a stipulated record without a. 
hearing. 

The pertinent facts are these: Contract specification 2.10C.3 states 
without equivocation “Exposed aggregate concrete: all exterior con- 
crete slabs will receive an exposed aggregate surface treatment as fol- 
lows:” then follows a description of how the surface treatment shall 
be applied. | 

Drawing sheets 7 and 8 portray the upper floor plans for wings 
A-B and B-C of the Visitor Center, respectively. .These plans include 
the landing areas and the proximate 22 feet 4 inches of each ramp 
down toa match line. Be 

Nowhere on any drawings, either plan or cross- section, is it indicated 
that either the landing areas or the ramps are to receive an exposed 
aggregate surface treatment. The only drawing reference to such.a 
surface finish is with respect to the paved terrace between. the two 
building wings. 

. Correspondence in the appeal file shows that, as far as this record 
is concerned, the question of finish on the ramps first came up on 
July 21, 1967, when appellant wrote to the contracting officer that, 
“The a on the ramps is not’ specified, but we have assumed, for 
safety sake, you would require a hair broom finish, perpendicular to. - 
the lines of trafic. tas oe Kent CRs and Associates, the 
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architect, advised the Government representative on August 3, 1967, 
that appellant’s assumption about a broom finish was incorrect, point- 
ing out that Section 2.10C of the specifications called for an exposed 
aggregate surface for all external slabs. By letter of August 8, 1967,. 
the Government advised appellant that the specifications called for 
an exposed aggregate-finish on the ramps (Exhibit 21). On August 18. 
1967, appellant acknowledged the instruction and advised that, a claim 
would be presented for installing the exposed aEETOEMe finish on the 
ramps (Exhibit 22). 

The contracting officer denied the claim in a decision dated Sep- 
tember 12, 1967, citing the specification. On the face of the record, 
the claim and the decision appear to have related only to the ramp 
areas. The landing areas appear to have been brought into the dispute 
by appellant in a letter dated September 14, 1967, to the contracting 
officer, which states in part: 

In reference to your Findings of Fact letter dated 12 September 1967, on -ref- 
erence project, we hereby request you direct us to do the following : 

1. Install exposed aggregate concrete on Landing and apd slabs. 


Cr ee 
(Exhibit 63) 

On September 19, 1967’ (Exhibit 64), the Government. infoynibd 
appellant that the Government’s prior letter of August 8, 1967; was 
clear concerning item 1 of appellant’s request. However, by letter of 
October 4, 1967, appellant pointed out that the August 8 letter cad not ; 
cover the janine areas (Exhibit 65). 

The Goveriment replied on October 11, 1967, stating that the speci- 
fications called for an exposed ag prone finish on all exterior slabs, 
and that the landing areas were exterior slabs (Exhibit 66). Finally, 
on November 27, 1967, appellant acknowledged the directive of Octo- 
ber 11, 1967, as.to an papas aggregate finish for landing areas, and 
stated an intention “to make a claim for this change.” ~ 

The Notice of Appeal, dated October 11, 1967, refers only to the 
decision as to exposed aggregate on the ramp areas, it makes no ref- 
erence to landing areas. There is no evidence in the appeal file that the 
claim as to the landing area was ever pressed, nor does there appear 
to be a relevant. contracting officer’s decision. Under the Disputes 
Clause a contracting officer’s decision and notice of appeal are es- 
sential.t The claim as to the landing areas, is, therefore, remanded * 
to the contracting officer. for appropriate findings and decision. See, 
EJs ‘Nelson Bros. Construction Co., IBCA~ 7838-10-68 (October 29, 
1969), 76 LD. 281, 69- -2 BOA par. 7954. gs 
- 1 /'Phere is nothing: in the record to show that a claim elading 6 the Janding areas was 
ever raised: prior to the issuance of the Findings of Fact from which the appeal was 
taken. In‘ such ‘circuinstances the fact that both counsel. have’ treated this claim as ‘Within 
the Board’s jurisdiction is not controlling... 


2The claims relating to the ramp areas sna. ‘iondiig: areas present ‘different ‘factual 
situations involving different legal considerations and can be treated separately. 


BQ ce 0 Mecuy lk en Y Hy F GERBAZSET Ale 0 tiers. (OD 
April 24, 1970 ~ 

AS to the ramp areas, ‘there is an express spécification that’ all eX- 
terior sl abs shall 1 receive an exposed aggregate finish. There is no con- 
flict between the specification. and. the drawings, or between drawings. 
The fault, if any, is one of omission .of. any words. or details on the 
drawings to indicate any finish on the ramps. In this situation Article 
2 of the General Provisions * controls. The Article provides: 

Anything mentioned in the specifications and not shown on the drawings, or 
shown on the drawings and not mentioned in.the specifications,’ shall be of like 
effect as if shown or mentioned in both. : 

- Read in its entirety Specification 2.10C is complete. Its three subsee- 
tions cover finishes for all concrete slabs; interior, roof and exterior. 
As.to the ramp area this-case is the faétasl obverse of Unicon Afanage- 
ment Corp. v. United States, 179 Ct. CL 534: (1967), where the omis- 
sion was in the specifications and not in the drawings. There the claim 
was also denied on. the basis of the language from Article 2, quoted 
above. 

Finally, the: mére fact that the terrace area drawings clearly in- 
dicate’ an exposed aggregate finish for the terrace does not persuade 
us that the omission of such detail from the drawings covering ramp 
areas indicates an intention that no finish was required on the ramps. 


tick of | 5 Conclusion. 


"The claim involving ‘the ramp areas is ‘denied. The claim for the 
landing areas is remanded to the contracting officer. 


Roserr L. Fonner, Member. 
I concur: 


Wriuuiam F. McGraw, Chairman. 


H. F. GERBAZ ET AL. 
A-31039 Decided April 24, 1970 


Color or Claim of Title: Description of Land 


Deeds which describe by regular survey subdivisions lands which in a regular 
surveyed section would extend to the northernmost and westernmost bound- 
aries of a section. give color of title to lots in an irregular section which fall 
within the area normally described by such aliquot parts. 


Color or Claim of Title: Good Faith 


Where color of title to a narrow strip of land lying along the west and ‘north 
‘boundaries of: a section derives originally from a homestead patent and is 
based on. deeds which describe the patented land in a terms of ants sub- 


& Standard Form 23-4 ‘(Jané 1964 ‘Waition). 


fen 
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tee divisions. which would be euieina to. extend, to the west and north. boundaries 

: of. the section, ‘the fact that a resurvey of ‘the section, which’ divides it into 

Tots, is susceptible of; but ‘does ‘not’ necessarily require, the ‘interpretation’ 

«2.5 ahaé the homestéad ‘entry did-not include the strip of land in: question does not 
rhs popport t the conclusion. that the grantees. e the strip did not hold:it.in n 00d 
: faith. toe i bos = : : : 


Color or Claim of Title: ‘Genstally’ 


“Where applicants for land under:the Color of Title Act have.shown,deeds giving 
color’ of. title: to. three lots back:to 1890, and there is nothing in the deeds or. 
Bureau records showing lack of good faith on the part of the holders in the 
chain of title, a Bureau decision rejecting the application on the ground that 

° ‘there was no good faith holding of the land under a claim’ or color of title 

* will-be reversed and: the case: remanded ‘for further processing to ascertain 

“~owwhether*the ‘improvement or’ cultivation requirements: for a class 1 claim 

;.shave-been met, or whether taxés have been paid. back to J anuary 1,.1901,.to 
support.a class 2 claim. : 








co. APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


oH: FeGerbaz'and Orest.A. Gerbaz have appealed. to the'Secretary of 
the Interior. from a decision’ by the Chief, Branch of Land Appeals, 
Office of: Appeals and Hearings, Bureau of Land Management, dated 
July 2; 1968, affirming the decision of the Burean’s Denver office, dated 
March 12, 1968, rejecting their color of title application. The Office 
of Appeals and Hearings affirmed the rejection on the ground the 
appellants failed to show good faith occupancy of the land applied 
_ for under some “claim or color of title beyond the meré occupancy and 
possession of known public land. 

The color of title application was filed January 17, 1968, under the 
Color of Title Act, as amended, 43 U.S.C. sec. 1068 (1964), which 
authorizes the purchase of land held “in good faith and in peaceful 
adverse possession by a claimant, his-ancestors- or grantors, under claim 
or color of title for more than 20 years” (1) if it has been so held for 
20 years and valuable improvements have been placed on the land or 
it has been cultivated in part, or (2) if it has been so held and State 
and local taxes levied on it have been paid. for the period “commencing 
not later than January 1, 1901, to the date of application.” Under the 
regulations claims of the first type depending on cultivation or im- 
provement of land held 20 years are described as class. 1.claims, and 
claims of the latter type requiring the showing of the payment of 
taxes ‘for the period prescribed a are designated 2 as class 2 claims. 43 
CFR 2214.1-1(b). 

The decisions below did not cei whether the requirements of 
cultivation. or improvements for a class 1 claim or of the payment of 
taxes, for. a class. 2, claim were met. but rested. the- rejection of: the 
application upon: the conclusion thatthe lands were not held in: good 
faith under any claim or color of title. from.a source..other. than the 
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United States1 The issue presented by this appeal is whether the 
Bureau’s conclusion in this respect is correct. 

The application described the lands applied for as lots 2, 3, and 4 2, 
section 6, T. 9 S., R. 85 W., 6th P.M., saying “These lots have been 
conveyed as set for taxation, in other words conedoed as a part of | 
the WI4NW14, the NW14SWY, of said Section 6 * * * for over sixty 
years.” The application also stated that the basis for the claim stemmed 
from: 


Contract of Sale dated November 30, 1894 between Charles L. Wilson and 
James M. Ashby, deed 1898 from Charles L. Wilson to J..T. Ashby * * * Deed 
James M. Ashby and Sarah T. Ashby to Jermie J. Gerbaz, 3-1-1917, No. 78520; 
(Jermie Gerbaz being a father of applicant) with subsequent transfers from 
Jermie J. Gerbaz to Mary C. Gerbaz (1948) and from Mary C. Gerbaz to 
applicants and other members of the family, all of whom have conveyed to 
applicants for the purpose of processing this application? 


The application further stated that the applicants first iesened a 
did not have clear title to the land in 1963. 

The decision below did not discuss any of the documents in appli- 
cants’ chain of title submitted to prove their claim, Instead, the deci- 
sion discussed in detail facts shown on Department of Interior records 
concerning surveys affecting the land, and legal principles involving 
resurveys and patents. 

Both the facts shown on the Departmental records and the docu- 
ments submitted by the applicants must be reviewed in order to deter- 
mine if the decision was correct that there was no good faith occupancy 
of the land under color of title from some source other than the Eanes 
States. 

To understand the problems involved here we must first consider 
the surveys and the source of color of title in appellants’ chain of 
title, as the decision below ruled that there could be no good faith 
occupancy and color of title because of the facts relating to the patent 
and the surveys. 

Initially a homestead entry was allowed to Harvey Boyce on July 7, 


1We note that the color of title application form signed by the. two applicants shows 
the application as being for a class 2 claim and they submitted Form 2214-3 (May 1965) to 
show taxes paid for the lands. Payments, however, are shown only for the years beginning 
in 1942 and through 1966. For a class 2 claim payments would have to be shown of taxes 
levied back to January 1, 1901. However, a letter from the applicants’ attorney accompany- 
ing the application stated that it was filed as a class 1 application, and in the appeals he 
insists that the requirements for both classes have been met. The application indicated that 
about 1/8 of a $25,000 house built in 1962 is on part of the land and that about 6 acres 
were cleared, farmed and irrigated at a cost of about $1,000. No date was given as to this 
cultivation. . 

2 The letter from the attorney accompanying the application stated that he had learned 
that lot 4 had-been patented and, therefore, the application was just for lots 2 and 3. 
However, the record does not indicate that lot 4 is patented 5 consequently the application 
will be considered as being for all three lots. 

3 The deeds and other documents in the record give the spelling of J. J. Gerbaz’s first 
name as Jeremie..The 1898 deed also gives the middle initial of Charles Wilson as “‘S.” and 
the first initial of Ashby as “8.” : 
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1885, for the WI4ANWY,, SEYNWY, and NWI4SW), section 6, T. 
9 S., R 85 W., 6th P.M. This entry was commuted to a cash certificate 
No, 142 dated September 13, 1886, describing lots 4, 5, 6 and SE14 
NW434, sec. 6, same township, as containing 172.33 acres. A patent is- 
sued under this cash certificate April 17, 1889, describing the lands 
and the acreage as in the cash certificate. The description in the cash 
certificate and the patent was apparently based upon a survey known 
as the Kimberly survey of the township approved June 19, 1882, which 
designated as lots TV, V and VI land which in a regular section would 
be the NWIANW1A, SWYANW, and NW1,5SW4,, respectively. The 
plat showed acreages of 44.06 (lot TV), 44.10 (lot V), and 44.17 (lot 
VI). The decision below pointed out that by letter “EK” (97465/1886) 
of September 18, 1886, the Acting Commissioner, General Land Office, 
stated that this survey was reported as fictitious, and he directed that 
the disposal of lands in the township be suspended. 

Prior to the issuance of Boyce’s patent, another survey, the Cutshaw 
survey, was approved November 8, 1888. The plat of this survey 
designated Kimberly lots IV, V and VI of section 6 as lots IT, ITI, » 
and IV, but showed them to be in the same position as on the Kimberly 
plat. Furthermore, the Cutshaw plat showed each lot as containing 
40 acres. The Bureau decision stated that this plat and two plats of 
survey approved after the patent issued are not governing. Our copy | 
of one plat, the Withers survey approved November 16, 1889, is not 
legible enough to ascertain the lots, and the copy of the second plat, 
that of the Snell survey approved June 8, 1891, is also difficult to read, - 
although it appears that most of the lot designations are similar to 
those in a special plat of survey approved on May 23, 1892, which stated 
that it was made for the purpose of correcting the location of Harvey 
W. Boyce’s cash entry marked in pink on Snell’s plat of the township. 

The special plat outlines the W14 of section 6 as consisting of two 
quarter sections each of which is comprised entirely of varying sized 
. and shaped lots. Harvey W. Boyce’s name is written within two lots, 
lot 7, a large lot containing 102.90 acres covering most of what would 
be the WIANW4, and SEYANW1/, and lot 11, containing 51:10 acres, 
covering much of the area of what would usually be the NW14SW%4. 
Two small lots in the NE14 of section 6 lie directly east of these 
two lots, namely, lot 8 containing 5.10 acres and lot 10 containing 
90 acre. The acreage of the four lots would total 160 acres, the usual 
maximum acreage in a homestead entry or commuted cash entry. 

The special plat of May 23, 1892, shows the west line of lots 7 and 
11 as being separated from the west line of section 6 by a narrow strip 

4There is an error in the decision below in a statement that the record of the patent 
(Colorado Patent Volume 69, Page 31) describes the land patented to Boyce as lots 3, 4, 5, 


ete, ‘This was a typographical error; the copies of the patent. show that the lots were 
designated as \ots 4, 5, and 6. : ; j 
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of land and it shows the north boundary of lot 7 as being similarly 
separated from the north line of section 6. The strip adjoining the 
north boundary of lot 7 and running around the northwest corner of 
lot 7 and extending a short distance down the west line of section 6 
is designated on the plat as lot 2, containing 11.10 acres. The next 
portion of the strip, running south to the south line of lot 7, is desig- 
nated as lot 3, a 6-acre lot. The next section of the strip is designnted 
as lot. 4, containing 6 acres, lying directly south of lot 3 and between 
the west line of lot 11 and the west line of section 6. A subsequent 
Government resurvey approved December 11, 1917, shows the same 
lots as designated on the 1892 plat. 

The decisions below concede that the Boyce patent included lots 7, | 
8, 10 and 11 but not lots. 2, 3 and 4, the tracts in issue. For this reason 
they held that appellants have no color of title to.the three lots. 

The appellants contend that they and all of their predecessors be- 
lieved that their title included all of the land in what in a regular section 
would be the WIZNWY,, SEYANWA, and NWY,8SW, which would . 
include the land in what is now designated as lots 2, 3, and 4. In other 
words, appellants contend that their title extended to the northern- 
most and westernmost boundaries of the section. 

The decision below relied greatly on the 1892 plat and upon a 
statement in the field notes of the survey from which the plat was 
prepared that all parties had agreed upon a certain corner as a common 
corner, thus establishing the location of the Boyce entry as shown on 
the 1892 plat. It stated that the patent issued to Boyce describing lands 
in accordance with a fictitious survey was a nullity insofar as the 
lands were described in accordance. with the Kimberly survey, and 
that the 1892 plat governs the land Boyce and his successors could 
claim under the Boyce patent. 

The appellants contend that the decision below is in error in im- 
plying any infirmity in the patent as it has never been challenged by 
the Government, and in relying on the survey made after the issuance 
of the patent. They continue, however, to press their color of title ap- 
plication which, of course, subsumes that the lands involved here 
are public lands. We see no reason therefore to undertake any discus- 
sion of the legal arguments concerning the effectiveness of the patent 
but turn to the crucial issues as to whether there was sufficient color 
of title and whether the facts demonstrate a holding in good faith. 

Our first imquiry is whether there was an adequate showing of a 
claim or color of title. For a class 1 claim there must have been a hold- 
ing under claim or color of title in good faith for at least 20 years, for 
a class 2 claim a holding extending back at least to January 1, 1901. 
What color of title to lots 2, 3 and 4 is shown by the documents which 
appellants submitted to establish their chain of title? 
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As we have seen, the patent to Boyce, issued April 17, 1889, described 
the land conveyed as lots 4, 5, and 6 and the SE14ZNW1{ sec. 6, con- 
taining 172.33 acres. This description could refer only to the Kimberly 
survey, although it had been suspended earlier in 1886. The plat of the | 
Kimberly survey showed lots 4, 5, and 6 (IV, V and VI) as extending 
to the northern and western limits of section 6, 

Boyce conveyed the land to Charles S. Wilson on December 30, 1890. 
The deed described the land as the NWYANW4, SILZNWi4, and 
NW1,4SW1, sec. 6, containing 17214 acres, The normal reading of this 
description would be that it embraced land extending to the northern 
and western limits of section 6. 

By deed dated March 15, 1898, Wilson conveyed to S. T. Ashby, again 
describing the land as the NWYNWYA, SYNWi, and NWYSWY, 
sec, 6 Scontaintie 17214 acres. 

The next conveyance was from James N. and Sarah T. Ashby to 
Jeremie J. Gerbaz. The deed, dated March 1, 1917, continued to de- 
scribe the lands as the W14NW14, SEIANWY,, and NWI4SWY sec. 6 
but additionally described it as lots 4, 5, and 6 and SEYZNW1, sec. 6, 
containing 172.33 acres. This additional description was a throwback 
to the patent description. 

On April 20, 1948, by a quit claim deed to. himself and Mary C. 
Gerbaz, J. J. Gerbaz converted his holding into a joint tenancy. The 
deed described the land, among other lands, as lots 4, 5, and 6 and the 
SEYNWI1, sec. 6. It also described the land, “according to a resurvey 
as shown by Certified Plat executed by Alonzo H. Adams, Registered 
Engineer, on April 24th, 1934,” as lots 2, 3, 4, 7, 8, 10, and 11, section 6. 
A copy of the Adams plat shows a lotting of section 6 identical or prac- 
tically identical with the lotting on the 1892 plat of survey. In terms of 
the 1892 survey, the description in the quit claim deed would include 
the four lots conceded to be in Boyce’s patent, viz, lots 7, 8, 10, and 11, 
and also the three lots in issue. 

After the death of J. J. Gerbaz on November 14, 1947, Macy C. 
Gerbaz by four separate deeds dated September 8, 1948, conveyed an 
undivided 14 interest in the land to each of the two appellants and to 
Edmond O. Gerbaz and Auzel H. Gerbaz (and presumably their re- 
spective wives). The deeds identically described the land in terms of | 
the Adams resurvey, that is, as lots 2, 3, 4, 7, 8, 10, and 11, sec. 6. 

By subsequent conveyances, some after 1963, appellants succeeded to 
the interest of Edmond and Auzel Gerbaz, The description in each of 
these conveyances is consistent with that in the prior conveyances. 

We think it is clear that the entire series of conveyances from Boyce 
ultimately to appellants gave the grantees color of title to lots 2, 3, and 
4, Certainly the description 3 in the: deeds from the 1890 deed to Wilson 
to the 1917 deed to J. J. Gerbaz of the land as the NWI4GNWY, 
SIZNW14,4, and NW AEN section 6 was reasonably to be read as 
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covering land extending to the west and north boundaries of section 6. 

The later explicit descriptions of lots 2, 38, 4, ete. , although 1 in reference 

to the Adams survey, plainly covered the tracts in issue. 

In holding that the conveyances did not give color of title to lots 2, 3, 
and 4, the decisions below equated color of title with actual title. This, 
of course, was erroneous because a color of title claim arises only when 
there is failure to actual title. 

The decision below did not specifically discuss any of the deeds, but 
simply stated that since 1892 lots 2, 3, and 4 have been shown on the 
Bureau of records as. vacant public land, citing Ingrid T. Allen, 
A~28638 (May 24, 1962); Lester J. Hamel, A-28830 (September 17, 
1962)*; and Storm Brothers, A-29023 (October 8, 1962). 

Those cases are all distinguishable. In each of them color of title 
was sought to be based on a patent description which in terms described: 
- only legal subdivisions adjoining the subdivision in which the land 
sought was actually located. The applicants in those cases assumed, 
mistakenly, that the land applied for was situated within the sub- 
divisions described in the patents. Here the tracts in question are within 
_ the legal subdivisions described in the deeds. 

A mach: more pertinent case is William F. Trachté, A-29260 (Ta une 7, 
1963). In that case the original survey of the NW, of a section showed 
it as consisting of lot 5 and a lake on which lot 5 fronted. A patent was 
issued to lot 5. Later a resurvey showed omitted land lying between the 

actual Jake line and lot 5; it was surveyed as lot 10. The resurvey also 
found a tract on the opposite shore of the lake which fell within the 
SEY,ZNWY, of the section. It was surveyed as lot 12. The Department 
held that a deed which described the land conveyed as the NIGNWY, - 
and SEIZNW1, gave color of title to lots 10 and 12. (See subsequent 
proceedings in William F. Trachte, A-30291 (June 8, 1965) ). 

Because the 1890, 1898 and 1917 deeds did describe lands which in a 
regular section would include land extending to northernmost and 
westernmost portions of the section, we believe that they adequately 
gave color of title to the lands shown on the 1892 plat as lots 2, 8, and 
4, which fall within the area normally described by such aliquot parts 
of a section as the WI14NW14 and NWY,SW,. 

The next question is whether the facts of record show that lots 2, 3, 
and.4 have been held in good faith for the requisite time. The decision 
below apparently concluded that none of the parties in the chain of 
title could be in good faith because of the existence of the 1892 plat of 
survey. Among other statements it said in relation to the 1892 survey. 
that the field notes of the survey of the adjoining Boyce and Foster 
entries stated that “all parties concerned have agreed upon this corner 

5 This case was the subject of a court proceeding, Lester J. Hamel vy. Neal D. Nelson et al., 


Civil No. 8565, N.D. Cal., judgment for the defendant December 18, 1963. The plaintif? 
filed an appeal but later dismissed it. - 
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as & common corner, ” referring to the northwest corner of the Foster 
entry shown on the 1892 plat. The decision then stated that as the 
parties in interest had agreed on the location of their entries on the 
ground as indicated on the 1892 plat, the successors in title cannot now 
be heard to object to the agreed upon locus of the Boyce entry. 

Appellants have attacked the 1892 survey as being based on erroneous 
assumptions. However, it is unnecessary to reexamine the survey and. 
the plat except to the extent necessary to determine the issue of good 

_ faith. The copy of the 1892 plat in the case record sets off the lot num- 
bers by dashed lines. As previously indicated, the name of Harvey W. 
Boyce is written within the lines designating lots 7 and 11. The name 
does not extend within the limits of lots 2, 8, and 4 but neither does it 
extend to lots 8 and 10, although the Bureau has recognized that the 
Boyce entry included lots 8 and 10. It may be that the recognition is 
based on the statement on the 1892 plat that the survey was made 
for the purpose of correcting the Boyce entry as shown in pink on the 
Snell plat of survey. The original Snell plat may have a pink outline 
which is not shown on the copy in the case file but, in any event, the 
copy shows the Boyce entry as extending down into lot 16, which lies 
south of lot 11, and apparently not as extending into lot 2, which seems 
to be shown as a 40-acre subdivision in the position of the NWyNwy, 
sec. 6, Thus, it is not at all clear that the 1892 plat shows the Boyce 
entry as not including lots 2, 3, and 4. 

The acreage shown on the 1892 plat as compared with the 172.33 acres 
stated in the 1890, 1898 and 1917 deeds also does not evidence a bad faith 
holding. The acreage of the lots (7, 8, 10 and 11) which the Bureau 
recognizes as patented to Boyce totals 160 acres. If we add lot 2 (11.10 
acres), lot 3 (6 acres), and lot 4 (6 acres), totaling 23.10 acres, to the 
160 acres, there would be 183.10 acres, which would be closer to the 
acreage given in the deeds than if those lots were excluded. 

As for the statement in the field notes of the 1892 survey, which the 
decision below stressed, that all the parties agreed upon a corner as a 
common corner to the Boyce and Foster entries, we do not perceive 
much significance to it standing alone, This corner, which is located a 
short distance south of the mid-point of the line separating the NW14 
and the SW1, of section 6 and is therefore a point on a portion of the 
east boundary of the Boyce entry, does not necessarily show the location 
of the west boundary of the entry. It does not show the understanding 
of the parties that the west boundary of the entry was not coterminous _ 

with the west boundary of section 6. But even if it did, and Boyce or 
Wilson was chargeable with notice of this fact, there is nothing to in- 
dicate that this knowledge was passed on to bya in 1898 anid to the 
subsequent grantees. 

The remaining problem regarding good faith is the conclusion in 
the decision below that since 1934 the parties in interest have recog- 





59] H,. F. GERBAZ ET AL. 67 
April 24, 1970 


nized the 1892 survey and have unlawfully attempted since then to 
include lots 2, 3, and 4 in their claim to the Boyce tract. This con- 
clusion. apparently was based upon the survey plat and affidavit in the 
record by Alonzo Adams, the private surveyor. Appellants contend 
that this conclusion is unwarranted, that the fact that the landowners 
chose to use the lot designations in the Adams survey as descriptive 
of the lands conveyed does not. indicate a recognition that the land in 
question was vacant public land outside the Boyce entry, and that the 
contrary is true. Adams’ affidavit was recorded in the county records 
in 1934, stating that he had personally made surveys of the lands in 
question and knew the locations and lines of the various surveys of 
the lands. He then stated : 

That the land described in the U.S. Patent issued to H. W: Boyce as SEYUNWI, 
and Lots 4, 5 and 6 in Section 6 Township 9 South, Range 85 West 6th P.M. is 
now, under the latest survey properly described as Lots 2, 3, 4, 7, 8, 10 and 11 
in Section 6, T. 9'8., R. 85 W. 6th P.M. ; 

Adams’ plat of survey is dated April 24, 1936. It is this plat to which 
subsequent deeds by the Gerbaz family relate. The record contains a. 
cyanotype copy of the plat, which purports to show the lands of 
J. J. Gerbaz in sections 5, 6, 7 and 8, T. 9 S., R. 85 W., and sec. 1, 
T.9S., R. 86'W., 6 P.M. It indicates that the Gerbaz holdings are 
outlined in red. From our copy we, of course, cannot ascertain the red 
lines; however, we assume that the red line boundary included within 

it lots 2, 8, and 4 of section 6. The plat indicated that the portion of 
the Gerbaz lands relevant here was originally described as the 
WILNW, SEYNW4, and NWSW, sec. 6, T. 8 S., R. 85 W., 
and also described as lots 4, 5, 6, and SE14NW1,4 sec. 6. It indicated 
that the description by resurvey plats was lots 2, 3, 4, 7, 8, 10 and 11, 
sec. 6, T. 9 S., R. 85 W., containing 188.91 acres, less right of way 
16.25 acres. A note on the plat states as follows: 

Under the first survey the West range of subdivisions in section 6, T. 9 S. R. 
85 W. were lots numbered from the north as 4, 5, 6 and 7, and the claim first 
described above was located on lots 4, 5, and 6, and the SHY%NW1A, Sec. 6, show- 
ing an excess In area. 

The survey was suspended. A later survey restored the N. and W. borders 
of Sec.'6 but did not protect the entryman.’A metes and bounds survey also 
failed to define the lands as originally located: the subdivisions described as 
shown on the resurvey plats cover the lands actually improved and cultivated 
without invading other subdivisions but some confusion is caused by the use of 
lot numbers which were used in other positions under the first survey. 

This map was compiled by reference to official plats, Public Records, and the 
notes and sketches of private surveys, executed May 24, 1933 and. April 18 and 19, 
1984. 


Another note on the plat states: 


Outlined in dotted blue will be found the theoretical positions of the fractional 
lots on the north and west borders of Sec. 6, with the regular lot numbers showing 
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in parentheses. Suspension of first survey and inadequate second and third 
surveys resulted in changes of description which are slightly confusing because 
of failure of the Surveyor General to discard every used lot number where the 
original configuration of the lot has been changed. 

The question is whether Adams’ affidavit and plat constituted a rec- 
ognition of title to lots 2, 8, and 4 in the United States or gave notice 
of such recognition so that we must say that parties thereafter relying 
on the plat could not hold lots 2, 3, and 4 in good faith. We do not think 
so. The affidavit and plat show rather clearly that Adams was platting 
the lands as shown on the official surveys (presumably the 1892 and 
1917 surveys) and that he assumed that the Boyce patent and sub- 
sequent conveyances included lots 2, 3, and 4. The only statement that 
sounded a possible caveat was that a later survey, after the first 
suspended [Kimberly] survey, “restored the N. and W. borders of 
Sec. 6 but did not protect the entryman.” This rather cryptic state- 
ment, when read in the totality of the plat, is not sufficient in our view 
to charge a reader with notice that lots 2, 3, and 4 belonged to the 
United States. 

In short, we believe that the deeds submitted by the appellants . 
sufficiently show color of title to lots 2, 8 and 4 back to the 1890 deed 
from Boyce to Wilson, and also that there is nothing in them or in the 
factual circumstances presented by the resurveys of the land, so far as 
disclosed by the case file, which shows that prior to 1963 neither ap- 
pellants nor their predecessors, at least back to 1898, held lots 2, 3, and 
4. in good faith as lands owned by them. 

The remaining problem is whether or not the other requirements of 
the color of title act liave been satisfied. Although appellants have in- 
dicated that a house was placed on a portion of the land and that some 
of the land was cultivated, we believe that further information should 
be submitted to the Colorado land office, where this case will be re- 
turned, for determination as to whether cultivation or improvement 
of each of the three lots was adequately made to show a class 1 claim. 
Or the appellants, if they desire and are able, may submit further 
information concerning the payment of taxes back to January 1, 1901, . 
to support a class 2 claim (see footnote 1). Also, if there is any question 
as to whether lot 4 has been patented (see footnote 2), its status should 
be ascertained. 

Accordingly, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 FR. 1348), 
the decision appealed from is reversed and the case is remanded for 
further processing of the color of title application. 


Ernest F. Hom, 
Assistant Solicitor. 
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DONATION AND ACCEPTANCE OF “SCENIC EASEMENTS” IN THE 
VICINITY OF THE CHESAPEAKE. AND OHIO CANAL NATIONAL 
MONUMENT 


Secretary of the Interior—National Park Service Areas: Land: Acquisition 


A statutory authorization is necessary to support the acquisition of land or 
an interest in land, including a scenic easement, Seater of whether the 
acquisition is by purchase or donation. 


Act of August 8, 1953—Statutory Construction: Generally 


A right-of-way within the meaning of section 1(7) of the act of August 8, 
1958, 67 Stat. 495, 16 U.S.C. 1b(7) (1964) which authorizes the Secretary 
of the Interior to acquire lands and interests in lands, including scenic 
easements, in lands adjacent to a.road right-of-way located within area 
of the National Park System, need not be limited to only roads open to 
yehicular motor traffic. The towpath of the Chesapeake and Ohio Canal 
National Monument is a road right-of-way within the meaning of that act. 


M-36805 | May 12,1970 


To: Assisrant Srecrerary, Fisa ann WILDLIFE, FAs anp Marine 
Resources. 


Sussecr: Donation anp.Accerrances or “Scenic EASEMENTS” IN THE 
VicINITY OF THE Cupsarrake AND Outo CanaL Navionat 
- Monument. 

In conjunction with your testimony before the Conservation and 
Natural Resources Subcommittee of the House Committee on Govern- 
ment Operations you were requested by letter of February 4, 1970, 
from the Subcommittee Chairman, to provide the Subcommittee with 
my views on the authority of the Department of the Interior to accept 
the donation. of a scenic easement over-certain privately owned lands 
located in West Virginia in the vicinity of and outside the boundaries 
of the Chesapeake and Ohio Canal National Monument. _ 

The lands comprising the Chesapeake and Ohio Canal were acquired 
-by the United States in 1938 under the provisions of the National 
Industrial Recovery Act of June 16, 1933, 48 Stat. 201, and have been 
administered under the provisions of the Organic Act of the National 
Park Service, which is the act of August 25, 1916, 39 Stat. 535, as 
amended, 16 U.S.C. 1, 2-4 (1964). In order to give greater recogni- 
tion to the historic values of the Chesapeake and Ohio Canal, it was 
designated a national monument on January 18, 1961, by Proclama- 
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tion No. 3391, 26 F.R. 639, pursuant to the provisions of section 2 of 


the Antiquities Act, 34 Stat. 225 (1906), 16 U.S.C. 431 (1964). 


It is my understanding that the issues which gave rise to this inquiry 
by the Subcommittee developed in the following manner. - 

In early 1967 the Department of the Interior became aware of the 
plans of the Potomac Edison Power Company to construct a 115-mile 
500 KV transmission line, which would be located in the vicinity of 
the Antietam National Battlefield andthe Chesapeake and Ohio Canal 
National Monument, which are areas of the National Park System 
administered by this Department. As a part of the proposed routing ° 
of the line, it would have been necessary for the Company to cross 
the Potomac River and the national monument.in Maryland. 

The Company, in order to implement its plans, applied to the 
Department in May of 1967 for the conveyance of a right-of-way 
across the monument under the provisions of the act of August 1, 


- 1953, 67 Stat. 359. In considering this application the Assistant Sec- 


N 


retary for Water and Power Development requested the views of this 
office on the extent of the authority of the Secretary to grant rights- 
of-way under the 1953 act. In an opinion of July 17, 1967, this office 
advised that under the provisions of section 4 of that act, ‘the Secre- 
tary had discretionary authority to deny the pending application 
or, in the alternative, to condition any grant of a right-of-way to 
cross the monument upon a routing of the line which would not 
impair the various federal interests in the area, such as the historic, 
scenic and recreational values of the Antietam National Battlefield, 
the Chesapeake and Ohio Canal, and other federal areas, existing or 
proposed. 

To fully evaluate the gneincamontal and scenic impact of the line 
on the battlefield, the monument, and any. other federal interests 
which might be affected, a Departmental task force was appointed. 


‘The task force was also under instructions to identify alternative 


routes for the transmission line, if it determined that the route pro- 
posed by the Company would have a significant adverse effect on fed- 
eral interests in the region. 

Acting on the advice of the Solicitor’s Office with regard to the 
Department’s discretionary authority under the 1953 Act and the 


findings by the task force that the route proposed by the Company 


would have an adverse impact on the battlefield, the monument, and 
the Potomac River Basin, the Department denied on October.17, 1967, 
the Company’s request for a right-of-way to cross the monument. The 


Department and the Company then commenced negotiations: with 


respect to relocating the proposed line along an acceptable route. 
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In March 1968, the Department publicly uionnced that it ner the 
Company had seached agreement on a new routing for the trans- 
mission line, and that the Department intended to implement this 
agreement once the engineering details were completed to the satis- 
faction of the Department. This agreement came only after the 
Department had completed extensive studies and analyses of the envi- 
ronmental and scenic factors, and was satisfied that all federal inter- . 
ests in the area were adequately protected. 

The agreement was formalized, after approval of the engineering 
plans, on July 1, 1969, by the grant to the Company of a right-of-way. 
easement to cross the monument, subject to the express condition that 
the route of the transmission line, over its entire length, conform to 
the alignment publicly agreed to by the Department in March 1968. 

In April 1969, one of the landowners, whose lands would be crossed - 
by the new route of the transmission line, offered the Department 
a scenic easement over his affected lands. Contrary to the findings of . 
the task force, it was suggested that the new route, as it crossed this 
particular tract of land, would have an adverse impact on the scenic 
character of the monument and on the recreational values of the land, 
thereby justifying acceptance of the easement. 

- The Jands which would be subject to the proposed scenic easement, 
‘however, were not within or contiguous to the boundaries of the 
monument, any other. area of the national park system, or any other 
federal. conservation area. Rather, the easement would have covered 
lands located across the Potomac River from the monument in West 
Virginia, just upstream from the proposed crossing location. 

Acceptance of this scenic easement by the United States would have 
prevented the construction of the transmission line along the route | 
previously agreed to by the Department, because federal. interests in 
land may not be condemned by a state, its political subdivisions or a 
public utility acting under state authority. United States v. City of 
Chicago, 48 U.S. (7 How.) 185 (1848) ; Utah Power and Light Co. 
v. United States, 243 U.S. 389 (1917). Thus, the implementation of all 
elements of the. Government’s agreement with the Company would - 
have been frustrated by acceptance of the easement, and construction 
of the line might well be further delayed until another alternate route 
within the general area of the lands i in question had been restudied and 
renegotiated. 

‘According to the testimony adduced at the hearing and the views 
expressed in your letter of July 28, 1969, the offer of the scenic ease- 
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ment was rejected by the Department on the basis that the alignment 
which was agreed upon met the Departmental objections with respect 
to the protection of scenic and recreational values of the areas affected. 
and that it would be inappropriate at this time to take any scenic ease- 
ment, if its effect might obstruct construction of the line according to 
the routing which had been agreed to. There was also a concern ex- 
pressed by representatives of this office over the extent of your 
‘authority to accept scenic easements outside the boundaries of the 
Chesapeake and Ohio Canal National Monument. The purpose of this 
opinion is to discuss the latter issue in order that the circumstances 
under which scenic easements may be accepted by the Department in 
the vicinity of the national monument are fully understood, should it 
be determined administratively in the future to acquire such interests. 
So-called “scenic easements” are interests in land. In the lexicon 
of some, a scenic easement is referred to as a “negative” easement 
because the landowner, depending upon the terms of the particular 
easement, is precluded from doing certain things, such as cutting trees, _ 
building structures, or undertaking other forms of improvement to 
the land. A scenic easement has also been defined by Congress in section 
15(c) of the Wild and Scenic Rivers Act, 82 Stat. 906 (1968) 16 U.S.C. 
1271, 1286(c) (Supp. IV, 1965-68), as “the right to control the use of _ 
land for purpose of protecting the scenic view.” Therefore, it follows 
that the acceptance of a donation of an easement results in the acquisi- 
tion of an interest in land by the United States. The landowner, in | 
effect, conveys and the United States acquires certain property rights. 
The law applicable to the land acquisition activities. of the United 
States 1s. well established. In the absence of a statutory authorization 
by Congress a federal department or agency may not acquire an 
interest in land. United States v. Certain Parcels of Land in Fairfax 
County, 345 U.S. 344 (1953); Polson Logging Co. v. United States, 
160 F. 2d 712 (9th Cir., 1947); Swan Lake Hunting Club v. United 
States, 381 F. 2d 238 (5th Cir., 1967) ; United States v. 121 Acres of 
Land, 263.F. Supp. 737 (U.S.D.C., N.D, Calif. 1967). See also R.S. 
3736, 41 U.S.C. 14 (1964). Congressional authorization may be implied, 
however, from Congressional action on a land acquisition appropria- 
tion. United States v. Kennedy, 278 F. 2d 121 (9th Cir., 1960) ; Perati 
v. United States, 352 F. 2d 788 (9th Cir., 1965). . 
This rule of law applies not only to the acquisition of land by pur- 
chase, but also the acquisition of land or an interest in land by donation. 
In this regard the Attorney General has advised: - 
A grant requiries acceptance, and an administrative officer has no power to 
accept unless such power has been conferred by law. 39 Op. Atty Gen. 378, 377, 
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_ rev’g, 21 Op. Atty Gen. 455; 28 Op. Atty Gen. 418. See also 89 Op. Atty isis 366 5° 

30 Op. Atty Gen. 527. 

This conclusion is consistent with numerous rulings of the Comp- 
troller General which hold that the head of an agency or department 
must have express statutory authority to accept donations of property. 
See, e.g., 2 Comp Gen. 198, 16 7d. 911, 25 Jd. 637, 36 Id. 268, 46 7d. 379. 

Accordingly, we must inquire whether there is a statutory authority 
applicable to the National Park System. which might. sustain the 
acquisition of a scenic easement over lands in the vicinity of the 
Chesapeake and Ohio Canal National Monument. 

In the various discussions concerning the authority of the Depart- 
ment to accept'a scenic easement in the vicinity of the Chesapeake and 
Ohio Canal National Monument, it was suggested that the ‘authority 
contained in-section 1(7) of the Act of August 8, 1953, 67 Stat. 495, 
-16 U.S.C. 1b(7) (1964), could be utilized. This authority was used to 
acquire a scenic easement in the vicinity of the George Washington 
Memorial Parkway in the case of the Merrywood tract further down- 
stream on the Potomac River. The relevant portions of this act pro- 
vide as follows: 

* * ® Tn order to facilitate the administration of the National Park System 
and miscellaneous areas administered in connection therewith, the Secretary of 
the Interior is hereby authorized to carry out the following activities, and he: 


may use applicable appropriations. for the aforesaid system and miscellaneous 
areas for the following purposes: 


" co : % * * * * 

(7) Acquiring such rights-of-way aS may be necessary to construct, improve, 
and maintain roads within the authorized boundaries of any area of the said 
National Park System and miscellaneous areas; and the acquisition also of land 
and interests in land adjacent to such rights-of-way, when deemed necessary by 
the Secretary, * * *. (Italics added.) ; 

While the monument does not contain a “road” open to the usual 
type of vehicular traffic such as automobiles, it does contain a towpath 
intended for an extensively utilized by pedestrian and bicycle traffic. 
Furthermore, the essential purpose of the towpath is the same as that 
of most other roads through the park system, i.e., to enable the public 
to traverse the scenic area in order to enjoy the view. We do not believe 
the statute was intended to be limited to-only those roads open to 
vehicular motor traffic. 

Consequently, it is our opinion that the right- of-way maintained 
as the towpath on the Chesapeake and Ohio ‘Canal National Monu- 
ment is a “road” within the meaning of section 1(7) of the Act of | 
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aise 8, 1953, 67 Stat. 495,16 U.S.C. 1b(7 ) (1964) and the Secretary 
would therefore be authorizéd to i ade land and interests in land 
adjacent to it. 


Mircuet, Merice, 
Solicitor. 


APPEAL OF ALLIS-CHALMERS MANUFACTURING COMPANY 


Decided May 18, 1970 
IBCA-796-8-69 


Contracts: Disputes and Remedies: Damages: Liquidated Damages 


A provision for liquidated damages in a contract to supply six transformers 
for the sum of $2,562, which called for liquidated damages to be imposed at 

a rate of $50 a day for the first 15 days of delay in delivery and $100 4 day 
for each day thereafter, and which was the basis of an assessment of $8,000 
against the contractor, constitutes an unenforceable penalty since in the 
circumstances presented the Board found the damages assessable were not 

-. @ reasonable forecast of just compensation for the harm caused by. the .- 


* preach, 
BOARD OF CONTRACT APPEALS 


Under attack in this appeal is an assessment, of liquidated damages 
which is more than treble the total contract price. The appellant’s 
position is that the provision pursuant to which the damages were 
imposed constitutes an unenforceable penalty ® and that the assessment 
is therefore unauthorized. 

The appellant undertook to supply the Government with six current 
. transformers, identically described on the Invitation For Bids except 

that three were required to have a 2000-5 ampere ratio (designated 
as Item 16) and the other three a 4000-5 ampere ratio (designated as 
Item 17). Although some 17 other items (consisting of various types 
of potential and current transformers were also solicited by means 
of the Invitation, the contract as awarded called only for the delivery 
of Item 16, at a unit price of $373, and of Item 17, at a unit price of © 
$481, totaling $2,562. Both items were to be delivered by July 22, 1968, 
*F.0.B. Offeror’s Shipping Point—Pittsburgh, Pennsylvania— 
Freight Allowed.” | 
Two of the three transformers comprising Item 16 were shipped 
on July 19, 1968. However, appellant thereafter discovered that they 
had not been tested and also lacked “the special terminal arrangement,” 


- 1 Notice of Appeal, dated August 20, 1969, (Bxhibit 20). All exhibits referred to are 
contained in the Appeal File. Z 


% 
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as eer by the contract.’ Consequently, at the appellant’s request, 
they were returned to Pittsburgh. Following correction they were 
shipped back. to the Government, together with the third unit on 
September 25, 1968. 

The Item 17 transformers ‘were shipped August 21, 1968. The delay | 
in fabrication of those transformers, as well as the third unit of Iten 
16, resulted from the delay of appellant’s supplier in furnishing porce- 
lain, an essential constituent. However, the appellant has not seriously 
contended that the delay in delivery of either Item 16 or Item 17 was 
beyond the control and without the fault or negligence of itself or its 

“supplier. Accordingly, there is present no evidence of any excusable 
cause of delay entitling appellant to an extension of time under the 
terms of the contract. 

‘In the absence of such an excuse the Government assessed liquidated 
damages amounting to $8,000, pursuant to the following clause of the 
contract: 

. DELAYS—LIQUIDATED DAMAGES. A. In case of failure on the part of the 

Contractor to complete shipment (in case contract is awarded F.0.B. Shipping 
Point), or delivery (in case contract is awarded ¥.0.B. Destination) within the 
period stipulated above, plus any extension of time granted under-the terms of 
the contract, he shall pay to the Government liquidated damages at the rate 
of $50.00 for each calendar day of delay for each Schedule item of equipment or 
any part thereof for the first 15 calendar days of delay, and thereafter at. the rate 
of $100.00 for each calendar day until shipment or. delivery is completed. The 


above specified damages shall apply to each Schedule Item except Schedule Item 
Numbers two, three and eleven. : 


The assessment consisted of $5,750 imposed for the delay of 65 days 
in shipping Item 16 and $2,250 imposed for the delay of 30 days in - 
delivery of Item 17. The total assessment thus exceeds the contract 
price by $5,438. The appellant contends that “the amounts specified as _ 
liquidated damages * * * were not a reasonable estimate of probable 
damagés the government would sustain if delivery was not made in 
accordance with the contract schedule.” +. 

if the agreed damages are in fact disproportionate to the setae 
loss, a provision for liquidated damages is regarded as a penalty. To 
be enforceable the amount fixed as liquidated damages must be a Trea- 

~sonable forecast of just compensation for the harm caused by the 


2 Appellant’s letters to Government, dated August 1, 1968 ie: 8). and April 18, 
1969 (Bxhibit 11), respectively. 

Ss Article 11 of the’ General Provisions (Standard Form 32, June 1964 Bdition), as 
supplemented on pp. 10 and 11 of the Invitation. 

4 Appellant’s Complaint, dated September 24, 1969, par. ITI, p. 2. 

5 Kothe v. R. OC. Taylor Trust, 280 U.S. 224, 226 (1930). A liquidated. damages provision 
will also not be enforced if the damages anticipated from a breach are neither uncertain 


. in nature or amount nor difficult of ascertainment. Rew Trailer Co. v. United States, 250 


U.S. 148, 153 a No such claim has been made here. 
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_ breach.* The only evidence before us bearing on the question presented 
are the responses by Mr. Lee Gress, Scheduling and Expediting En- 
gineer. for Bonneville Power Administration, to interrogatories pro- 
pounded by the appellant, and an affidavit accompanying the responses 
by Mr. E. J. Monaco, Chief of Bonneville’s Branch of Supply.? Mr: 
Gress, recommended the specific amounts of liquidated damages pro- 
vided for in the contract. Mr. Monaco reviewed and approved the 
recommendation. 

According to Mr. Gress, the six transformers which the appellant 
agreed to furnish were to provide. “a lower voltage for operating 
meters for measuring for revenue punposes, the amount of power and 
energy” to be delivered by Bonneville at two particular substations to 
two specific customers. The other transformers, which were listed on 
the solicitation but were not included in the award, were, with the 
exception of Items 2, 3 and 11,* intended to provide “the requisite volt- 
age for operating relays and meters on the BPA system” without 
which “deliveries of power cannot properly be made.” These items, 
though excluded from the contract before us, are significant because 
the liquidated damages to ‘be assessed were formulated with them in 
mind and were not thereafter modified to reflect their deletion. 

. The sums stipulated were therefore designed to cover damages for 
delay not alone in delivery of items 16 and 17, but also of the other 
transformers mentioned, except those to be used for warehouse stock. 
In Mr. Gress’s words, “the damages that could ibe incurred * * * 
would be the loss of revenue due to the lack of metering equip- 
ment * * *, Other costs that might be incurred * * * could tbe the 
additional cost of having a construction contractor return to install 
- the current transformers if their late delivery caused a suspension of 
work by the construction contractor, loss of revenue due to outages 
sustained during the installation, and such other costs that might be 
incurred by BPA. in expediting shipment and installation beyond the 
contractual delivery date.” According to him, the same considerations 
applied to the items not awarded asto those that were. 

In “arriving at” the specific amounts to be assessed as liquidated 
. damages the factors Mr. Gress considered were “substantially those” 
mentioned above, but these have not been further identified. Ultimately 
he concluded that “the damages from the inability to measure the en- 
ergy delivered to customers could be expected to approximate $375 per 


& Wells Construction, IBCA-737—10-68 (September 11, 1969), 69-2 BCA par. 7866. 
7The responses were sworn-to on October 21, 1969. The affidavit was sworn to on 


October 22,.1969,. 
SItems 2, 3 and 11, which were specifically excluded from the application of the Hqui- 


dated damages provision, were to be used for warehouse stock. 
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day for item 16 and $8,750 per day for item 17.” Wholly unexplained, 
however, is the method by which the Government settled upon a “rate 
of $50 for each calendar day of delay * * * for the first 15. calendar 
days * * * and * * * $100 for each calendar day” thereafter, appli- 
eable to all items. 

Under the circumstances described, we find no correlation between 
the liquidated damages to be assessed and the actual damages likely 
to be sustained. It is clear that a failure to deliver item 17 was expected 
to cause a far greater daily loss than the failure to deliver item 16. 
The difference, however, is not reflected in the clause. On the contrary, 
the same rate—$50 a day for the first 15 days and $100 a day there- _ 
after—is applicable to both items even though the probable actual loss 
from a breach of both is not comparable. When reaches of prospectively 

‘varying severity are lumped together in a liquidated damages clause, 
with the same payment provided for each, a genuine forecast of prob- 
' able damage is considered not to have been intended.® For this very . 
‘reason. we were obliged recently to.strike down. a clause similar to the 
one before us now because it failed to.make allowance for partial 

deliveries. 

Moreover, in fixing the rate there must be some attempt to propor-.. 
tion the specified amount to the probable actual loss. If all eventualities _ 
are thrown. together, as they presumably were here, in order to pur- 

“port to cover the entire Invitation quantity for which liquidated dam- 
ages were provided, the result may well be a rate unrealistic to any . 
of them. Thus, though the Government estimated potential damages 
of $375 a day for item 16 and $3,750 a day for item 17, the liquidated 
‘damages to be assessed of only $50 daily for the first 15 days of non- 
delivery and $100 thereafter reflects no distinction between the two | 
items. These amounts appear quite arbitrary; we see no connection be- 
tween them. The rationale behind doubling the amount to be assessed. 
after 15 days of default has not been given; nor have we been shown | 
why any such distinction should be drawn atall. 

The assessment itself appears to.be grossly excessive. This is largely 
because the Government failed to minimize the damages.1 Apparently 
at some point the Government could have installed “temporary units 

° See Marathon Battery Co., ASBCA No. 9464 (July 14; 1964), 1964 BCA par. 4887; 22 
Am. Jur. 2d, Damages, Sec, 225 (1965). 

Graybar Hlectric Company, Inc., IBCA-773-4--69 avery 12, 1809) 5 70-1 BCA 
par. 8124, 

UThe doctrine of mitigation of damages is as applicable to the running of liquidated 
damages as it is to ordinary damages. 11 Comp: Gen, 384 (1982). See, also Gantt & 


Breslauer, Liquidated Damages In Federat Government Contracts. 47 B.U.L. Rev. 71, 76 
(1967), 4¥.P.A. 565, 572. 


387-662—70——2 


e 
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* * * to energize the facilities” #2 but the record is silent as to what 
consideration, if any, the Government gave to this course of action. The 
need to mitigate damages is particularly acute where, as here, the con- 
tract fails to provide a ceiling on the total amount of liquidated dam- 
ages which could be imposed. oa 

For all of the foregoing reasons we find that the liquidated damages : 
clause before us did not constitute a reasonable forecast of just com- 
pensation. We.therefore hold that the provision is an unenforceable 
penalty and that the assessment thereunder is unauthorized.** 


Conclusion 


The appeal is sustained. 
SHerman P. Kiwpary, Member. 


I concur: 
Wiusam F. McGraw, Chairman. 


APPEALS OF JOHN H. MOON & SONS, INC. 


IBCA-814-12-69 
TBCA-815-12-69 Decided May 14, 1970 


Contracts: Construction and Operation : Notices—Rules of Practice: Appeals: 
-Hearings—Rules of Practice: Evidence—Rules of Practice: Witnesses 


Appellant’s request to consolidate two appeals for purposes’ of hearing in 
Jackson, Mississippi, is granted, despite the Government’s urging that, a 
separate hearing be held for one of the appeals limited to issues related to 
lack of timely notice.of the claims asserted, where the Board finds (i) that 
the two appeals are closely related (ii) that the issues involved in the appeal 
as to which the question of timeliness had been raised were relatively simple, 
and (iii) that from the standpoint of convenience to prospective witnesses 
the record clearly established that Jackson, Mississippi, was preferable to | 
Washington, D.C. as the site for the hearing. A Government request for the 
issuance of interrogatories to the appellant directed to the issue of timeliness 
of notice of claim was granted, however, where the Board found that answers 
to the interrogatories propounded would narrow the issues in advance of 
‘hearing. 


2On p. 2 of his affidavit, note 7, supra, Mr. Monaco stated that “late delivery can 
mean * * * that installation of temporary units may, be necessary to energize the 
facilities.” ~ 

Of, Instruments for Industry, Inc., ASBCA No. 10543 (August 25, 1965), 65-2 BCA 
par. 5097, at 24,004 and 24,011 (liquidated damages of $50 per unit per day with maxi-_ 
mum assessment limited to 20%. of the contract unit pricey. 

4-The Government, of course, is not precluded from seeking to recover its actual 
damages. 22 Am. Jur. 2d, Damages, Sec. 235 (1965). 
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BOARD OF CONTRACT APPEALS 


The Government opposes the granting:of the appellant’s request 
that the above-captioned appeals be consolidated for the purpose of 
hearing, at least until resolution of the questions of whether the claims 
imvolved in IBCA-814-12-69 were timely presented to the Govern- 
ment, or, if not, whether the Government was prejudiced by reason of 
the lack of timely notice.t The Government also opposes the appel- 
lant’s request that the consolidated hearing be held in Jackson, 
Mississippi. In addition, the Government had submitted proposed 
interrogatories to the appellant related to the question of timeliness. 

Generally speaking the Board favors the consolidation of related ap- 

peals for the purposes of hearing in the interest of the expeditious and - 
inexpensive resolution of disputes. Only in rare cases * have we refused 
a request for consolidation of clearly related appeals for purposes of 
hearing. In the absence of the timeliness question raised by the Govern- - 
ment. with respect to IBCA-814-12-69, there is little doubt but that in 
the circumstances present here the appellant’s request to consolidate the 
“appeals for the purpose of hearing would have been granted. as a, mat- 
ter of course. ' 
_, Before deciding the questions at issue, it is pertinent to furnish the 
background for the two contracts * involved in the appeals. Contract 
No, NPS-WASO-NATR-V-63/22 (IBCA-814-12-69) was awarded 
on June 28, 1963 in the amount of $688,254.15 for the construction of 
- 0.945 miles ‘of grading, drainage, aggregate base course, paving, bridges 
and other work in Madison County, Mississippi under Natchez Trace 
‘Parkway Project 3P2, The contract allowed 400 calendar days from 
the date of receipt of the notice to proceed for’ completion of the re- 
‘quired work. The count of contract time began on August 3, 1963. The 
start of actual work was on August 5, 1963. The work covered by the 
contract was completed on November 11, 1965. The claims involved in 


1 Government counsel has requested that a separate hearing be held “out of turn on the 
docket schedule,.to hear testimony and receive evidence from the parties solely on the 
point of timeliness of the notice of the claim and the results of receiving the notice when 
it was given.” Government's Special Answer of February 27, 1970. ; 

2In support of its position the Government asserts, inter alia, (i). that the project records , 
are located in a Government office in Arlington, Virginia, (ii) that the Government’s wit- 
nesses can be assembled in the Washington area as easily as in Jackson, Mississippi, and 
(iii) that the Government office which administered the projects involved-has been closed. 
See Government memorandum to the Board of April 6, 1970. 

®E.g., American Cement Corporation, IBCA-496—5-65 (January 6, 1966), 65-2 BCA 
par. 5308. The two appeals over which the Board retained jurisdiction were later heard 
‘together. See American Cement Corporation, IBCA-496-5-65 and IBCA~578-7-66 (De- 
cember 2, 1968), 75 1.D. 378, 68-2 BCA par. 7390.” 

4Both contracts were entered into by the National Park Service but were administered 
by the Bureau of Public Roads which-was then a part of the Department of Commerce. 
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the appeal comprise a claim for an equitable adjustment in the amount 
of $19,963.75 predicated upon work performed by H. W. Caldwell & 
Son, Inc., a subcontractor, and a request for an extension in contract 
time sufficient to eliminate the liquidated damages assessed for delayed 
performance in the amount of $1,950.35 — 

Contract No. NPS-WASO NATR-V-63/17 (IBCA-815-12-69) 
was also awarded on June 28, 1963: The contract was in the amount of 
$1,179,785.75 and, provided for the construction of 2.735 ° miles of 
grading, drainage, aggregate base course, bituminous surface treat- 
‘ment, four prestressed concrete girder bridges, one concrete slab bridge, 

one box-type bridge, and other. work in Claiborne County, Mississippi 
under Natchez Trace Parkway Project 3T3. The contract allowed 500 
calendar days from the date of receipt of the notice to proceed for 
completion of the required work. Contract time began to be counted on 
August 3, 1963, but work was not actually started until August 19, 
1963. The contract work was completed on October 8, 1965. The claims . 
for equitable adjustment under this contract total $268,813.84, all of 
which are based upon work performed by the subcontractor H. W. 
-. Caldwell & Son, Inc. In addition, the contractor has requested an 
“extension of time sufficient to release the withheld liquidated damages, 
for the reasons stated” by such subcontractor.’ 

The foregoing comparison discloses that two coritracts for. sub- 
stantially the same type of construction were awarded to the con- 
tractor on the same day; that the dates for actual commencement and 
completion of the work under the two contracts varied from only 2 to 
5 weeks; that both contracts involve Natchez Trace Parkway projects; 
that the work was performed in the same State utilizing the services 

_ of the same subcontractor; and that except for the engineers assigned 
to the particular project, ‘the same Government personnel appear to - 
have administered both projects. 

According to appellant’s counsel there are 21 persons who are poten- 
tial witnesses for the appellant at the hearing requested on the con- 
solidated appeals. Of this number, some 16 reside in the Jackson, 


5Findings of Fact and Decision of the Contracting Officer dated October 24, 1969 
(Appeal File, IBCA 814—12-69) ; Appellant’s Complaint, pp: 4, 5. 

6 Appellant’s Complaint refers to the project as totaling 3.049 miles in length. 

‘Findings of Fact and Decision of the Contracting Officer dated October 29, 1969. See 
also contractor’s letter of March 19, 1968 (Claim Letters and Collateral Correspondenice, 
Appeal File Volume II, IBCA~815—12-69.) According to Appellanit’s Complaint the liqui- 
dated damages assessed are in the amount of $13,600. 

8 f.g., on both projects the notice to proceed letter was dated July 30, 1963, and was 
signed by R. R.. Hair, Highway Engineer on behalf of G. A. Wilkins, Regional Engineer, 
(See Correspondence to the Contractor; Appeal Files, IBCA-814-12-69 and 
-IBCA-815-12-69.) 
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Mississippi, area with the remaining five, residing in areas to which 
Jackson is more convenient than is Washington, D.C.2 As to Govern- 
ment representatives who may be called upon to testify at the hearing, 
appellant’s counsel states: “There are three former Government. 
project engineers and inspectors who now reside in the Jackson area.. 
Another Government inspector-and the Government’s office engineer 
also reside in the Jackson area. In addition, one of the Government 
engineers resides. in Florence, Alabama, to which Jackson is more 
convenient than Washington.” *° These assertions by appellant’s coun- 
sel have not been controverted by the Government. The arguments 
advanced by the Government in support of its position that the hear- 

ing should be held in Washington, D.C." are not regarded as sufficient, 
to outweigh the uncontested fact that all of appellant’s prospective. 
witnesses—and a number of prospective witnesses for the Government: 
as well—either reside in the Jackson area or in relative proximity 
thereto.** We find, therefore, that the appellant has made a compelling 
case for holding the hearings required in Jackson, Mississippi. 

The question of a separate hearing for IBCA-814-12--69 limited 
to the issues of whether timely notice of the claim for extra work was 
given, and, if not, whether the Government was prejudiced thereby, 
is somewhat more troublesome. It is quite true that if a hearing were 
held limited to these issues and if subsequently a decision were ren- 
dered adverse to the interests of the appellant,* there would be no 
reason to go into the merits of the claims asserted in IBCA-814-12-69. 
We cannot assume in advance, of course, that the limited hearing 
requested by the Government would result in a decision adverse to the 
appellant. If at the special hearing it were to be shown either that 
timely notice of its claims was given or that the Government was not 
prejudiced by the absence of timely notice, then all would have been 

® Letter to the Board of April 20, 1970. These five witnesses include (i) ‘the subcontrac- 
tor’s' president and grade foreman who reside in Nashville, Tennessee (ii) an equipment 
operator -who resides in Central Alabama, andi (iii) two. other contractors who may be 
ealled..as expert witnesses who reside in North Cenitral Mississippi and Memphis, Tennessee, 
respectively. 

10 Note 9, supra, p. 2. . 

11 Note 2, supra. ; 

12In the absence of a showing of hardship or special circumstances, we have always 
viewed the convenience to prospective witnesses as the principal consideration in deter- 
mining the location of the hearing. We have attached comparatively little weight, there- 
fore, to the fact (i) that the attorneys representing the Government are headquartered in 
Washington (ii) that the Board is located here, and (iii) that appellant’s counsel is not 
located in the Jackson area (See Government’s memorandum of April 6, 1970). 

13‘‘The disposition of this preliminary matter may well be dispositive of the Gase itself 


and obviate the. additional expenditure of funds by both parties. * * * (Governiment’s 
Special Answer of February 27, 1970, p- 2). 
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: seriously inconvenienced by the additional hearing and the attendant 
delay and expense, 

We recognize; of course, that ie considerations of the nature 
mentioned will always be present to some extent where one party or 
the other has requested a hearing limited in scope prior to the hearing 
on the merits. In the particular case with which we are poneernad, 
however, it does not appear that hearing all issues involved in IBCA- 
814-12-69 will require the expenditure of an inordinate amount of 
effort or time. Insofar as the record discloses, the issues involved in 
hearing the case on the merits are relatively simple.* They. will be 
narrowed in advance of hearing by the proposed interrogatories filed 
with the Board on April 17, 1970, which the appellant is being directed 
to answer.® The denial OF the Government’s request for a separate 
hearing on the question of timeliness of the claims presented in IBCA- 
814-12-69 is not to be regarded as any intimation of the decision the 
Board may ultimately reach with respect to these matters on n the basis 
of a complete record. 


Conclusion 


1. The Government’s request for a separate hearing on the question 
of timeliness as it relates to IBCA-814-12-69 is denied.?” 

2. The appellant’s requests to consolidate the claims involved in 
IBCA-814-12-69 and IBCA-815-12-69 for the purpose of hearing 
and to have the hearing on such appeals held in Jackson, Mississippi, 
are granted... 

3. Within 20 days from the date of receipt of this decision, the ap- 
pellant is directed to answer the interrogatories with respect to the 
question of timeliness of notice of the claims asserted under IBCA-. 





“As appellant’s counsel views the case the issues involved in IBCA-814-12-69 are: 
“1. Did the Government require the Contractor to grade to a one-fourth inch. tolerance in 
the areas which were to receive topping material? 2. If so, was a one-fourth inch tolerance 
required under the contract or was it extra work? 3. Did the Government receive untimely 
notice of this claim and if so, was the Government prejudiced thereby ?”. (Letter to the 
Board of April. 20, 1970, pp. 2, 3). 

15 While the letter transmitting the proposed interrogatories indicates that they were 
submitted in anticipation of the Government's request for a separate hearing on the 
timeliness question being granted, the information sought in the interrogatories is equally 
germane to a. hearing in which the question of the timeliness of the claims asserted in 
IBC! 'A~814-142-69 will be only one of the issues to be resolved. . 

16 See Meva Corporation, IBCA—-648—6-67 (August 18, 1969), 76 I.D. 205, 229-30, 69-—2 
BCA par. 7838, at 36,433-484 for a discussion of some of the cases in which timeliness of 
motice has been an issue, 

wy, We Bateson Company, Ine., VACAB No. 737 (October 4, 1968), 68-2 BCA: par. 7279 
(Eee ® we will not Jimit the decision at this time: by predetermining that we will not 
-consider. any. evidence which we may find adequate to dispose of.any issue raised by the 
-appeal, and ‘will make such a determination only after the record-is closed. At that time, 
cif the evidence is found adequate to dispose of the notice issue, entitlement on the merits, 
sand any amounts which may be due, we will dispose of those issues. * *. *.’’), 
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8114-12-69 which interrogatories were forwarded to saiielishies counsel 
on or about April 17, 1970. 

4. The Government i is given 20 days from the date of receipt of this. 
decision to supplement its Special Answer by addressing itself to the 
merits of the claims asserted by the appelionea in its complaint pertain- 
ing to IBCA-814-12-69. 

wilt EF. MoGnaw, ¢ Chairman. 
Iconetr: 


Suerman P, Kimeart, Member. 


_ UNITED STATES 
: Vv 
J. RB. OSBORNE ET AL, 
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Mining Claims: Discovery: Marketability—Mining Claims: Common Vari- 
eties of Minerals: Generally 


To satisfy the requirements for discovery on a placer mining claim located 
for common varieties of sand and. gravel before July 23, 1955, it must be 
“shown that the materials within the limits of the claim could have been 
extracted, removed, and marketed at a profit as of that date; and where the 
: evidence shows that there isan abundant supply of similar sand and gravel in 
the area of the claim, that sand.and gravel was being produced and sold 
in the area on July 28, 1955, and that no sand and gravel had been or was 
being marketed from the claim as of that date, the fact that the material 
on the claim is sufficient both as to quantity and quality, as is the © 
«abundant supply of similar material found in the area, and the fact that 
11,607 yards of material were taken from the claim free of charge by two 
construction companies in 1961 for use as fill in the construction of a road in 
1961, are insufficient to show that material from this particular ‘claim could 
have been profitably removed and marketed on July 23, 1955, and the claim 
is properly declared null ‘and void. 


Mining Claims: Discovery: Marketability 


To ‘satisfy the requirement that deposits of minerals of widespread occurrence 

“be “marketable” it is not enough that they are only theoretically capable of 
being sold but it must be shown that the mineral from the particular deposit 
could have been extracted, sold, and marketed at a profit. 


Mining Claims: Contests—Mining Claims: Determination of Validity 
' Where a contest is brought against a mining claim on the ground of lack of 
discovery, after the Government has made a prima facie showing that there 


has not been a discovery, the burden of proof is upon the contestees to show. - 
by 'a preponderance of the evidence that a discovery has been made. 
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Mining Claims: Discovery: Marketability—Mining Claims: Location 
To hold that a mining claim located for a common variety of sand and gravel 
prior to July 23, 1955, must be perfected by a discovery (including market- 
ability) made before that date is not to give retrospective application to the 
act of July 23, 1955, which bars locations thereafter made fer common 


varieties of sand and gravel. _ 
Mining Claims: Discovery : Marketability 
To satisfy the requirement of discovery on a placer mining claim located for 
‘sand and gravel prior to July 23, 1955, it must be shown that the deposit 
could have been. extracted, removed, and marketed at a profit as of that 
date and not as of some prospective date and where claimants fail to make 
‘that showing the claim is properly declared null and void. 


Mining Claims: Contests 
The fact that a charge in a mining contest complaint may not adequately raise 
an issue does not vitiate a decision which rests upon that issue where the con- 
testee examined and cross-examined witnesses on it, the record demonstrates 
that he was aware that the issue was important to the resolution of. the 
contest, and he has not demonstrated that he has been prejudiced by the. 
. imartistic allegations of the complaint. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


J. R. Osborne and others have appealed from a decision dated 
July 11, 1968, whereby the Office of Appeals and Hearings, Bureau 
of Land Management, affirmed a decision of a hearing examiner dated 
August 8, 1965, declaring the Bradford No. 4 placer mining claim 
(hereinafter referred to as the No. 4 claim) invalid for the reason that 
the charges: listed in a contest complaint against the claim were 
sustained by the evidence presented at the hearing.t The charges were : 


1. Minerals have not been found within the limits of. the claim in ‘sufficient 
quantities to constitute a valid discovery. : 

2. No discovery of valuable minerals has been made within the limits of the 
claim because the mineral material present cannot be marketed at a profit and 
it has not. been shown that there existed an.actual market for these materials 
prior to J uly 23, 1955—Public Law 167 (69 Stat. 367; 30 U.S. C., 1958 ed., sec. 


601). 


The No. 4 claim is in the Tas Vegas Valley in Clark County, Nevada. 
it is 1214 air miles south of the center of the City of Las Vegas, Nevada 





1 Named as contestees in the complaint were: ‘J. R. Osborne, Agent for: R. B, Borders, 
Phyllis: ae Borders, F. H. Rushton, A. F. Mauer, J. R. Osborne, L. D. Holberg, Everett . 


Foster.’ 
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(1964 Tr. 23).2 The claim covers the SW14 sec. 32, T. 22 S., RB. 61 E., 
M.D.M. (Ex. 6). It is composed almost exclusively of a common 
variety type of sand and gravel (1964°Tr. 41), as is the rest of section 
32 (1964 Tr. 100), the area surrounding section 32 (1954 Tr. 7 1), and 
the Las Vegas Valley generally (1954 Tr. 49, 70). At the present time 
Interstate Highway No. 15 (which runs into the center of Las Vegas) 
runs north-south along the east boundary of the claim; a paved road, 
called the Industrial Road runs north-south through approximately 
the center of the east half of the claim; and a network of dirt roads 
covers the claim (Ex.7). 

The No. 4 claim was located on June 25, 1952, and three related 
claims, the Bradford Nos. 1, 2, and 8 placer claims (hereinafter re- 
ferred to as the Nos. 1,2, and 3 claims) were located on June 23, 1952. 
The four claims covered all of section 32. The No. 1 covered the NEV, 
the No. 2 the SEY, and the No. 3 the NW: Each of the claims was 
located by eight claimants. Four persons, R. B. Borders, Phyllis M. 
Borders, Richard R: Strawn (“R. R. Strawn” on’ the No. 4 location 
notice)* and J. R. Osborne were common locators of each of the four 
claims. The Nos. 1, 2, and 8 claims were also located for the common 
type sand and gravel which is just like that on the No. 4 claim (1964 
Tr. 100). Highway No. 91 runs north-south along the east ' boundary 
of the Nos. 1 and 2 claims. This highway, which was constructed prior 
to 1953 (1964 Tr. 91-92), runs into the center of Las Vegas (Ex. A, 7). 

On June 10, 1953, a contest complaint was filed against the No. 4 
claim. The contestees duly filed an answer and requested a hearing, 
but subsequently, on October 4, 1954, the complaint was amended by 
the Government. 

On April 1, 1957, the land office found that the contestees had failed 
to answer the charges set forth in the amended complaint and held 
that such failure constituted an admission of all charges and accord- 
ingly declared the No. 4 claim, as described in the amended complaint, 
null and void. The claimants appealed to the Director of the Bureau 
of Land Management, who, on August 25, 1958, for reasons not here 
pertinent, set aside the default decision and remanded the matter to 
the State Supervisor with instructions to proceed anew by issuing a 
new complaint. United States v. BB. Borders et Gey N evada Contest 
Nos. 2468, 2469. 


2 There are two complete transcripts in the record. Exhibit C is the complete transcript 
of an old hearing held in 1954 on a related contest. That case is explained infra. Exhibit C 
will hereinafter be referred to as “1954 Tr.” (The transcript of the hearing held on July 13, 
1964, in the present case will be referred to as “1964 Tr.’ Exhibit references (“Ex. so) are 
only to exhibits. submitted at the 1964 hearing. 

3R. R. Strawn was not named as a contestee in ‘the complaint. See footnote 1 supra. 


387-662—70 





86 DECISIONS (OF THE DEPARTMENT OF THE INTERIOR [77 1D. 


On April 7, 1961, the complaint. which initiated the present contest 
was filed in accordance with the remand. The contestees filed an answer 
denying the charges and a hearing was held on July 18, 1964. Before 
examining the evidence and the law a pplicable to this case a few words 
about certain related proceedings are in order. 

At approximately the same time the original complaint was filed 
against the No. 4 claim, contests were instituted on July 10, 1953, 
against the Nos. 1, 2, and 3 charging that the claims were void for lack 
of a valid discovery and also void because the claims were nonmineral 
in character. Answers were filed, and a consolidated hearing was held 
on Noyember 30, December 1, and December 2, 1954. 

Meanwhile, in. June 1954, the claimants ‘fled an aieaion for 
patent, Nevada 025248, on the four claims. (Ex. E). Publication of 
notice of the, application for patent, commencing January 26, 1955, 
led to the filing of an adverse claim for the parts of the Nos. 1 and 2 
claims included in the K14E% sec. 32. The adverse claimants instituted 
a suit in a State court, which, on March 8, 1959, adjudged the adverse 
claimants to be the owners of the E14SE1, sec. 82 and the claimants _ 
to be the owners of the E14NE1{ sec. 32. 

Meanwhile, on- April 1, 1955, J. R. Osborne, agent for the locators, 
filed proof of publication of the notice of patent application, and on 
April 4, 1955, the claimants paid $1,600 to the Bureau of Land Man- 
agement as the statutory purchase price for the four claims. 

On April 7, 1955, the hearing examiner who heard the evidence as 
to the Nos. 1, 2, and 3 claims rendered his decision. First, he declared 
the No. 3 and the NW of the No. 1 claims to be void ab initio upon 
the ground that those areas were not open to mining location at the 
time claimants located the claims because of, inter alia, outstanding oil 
and gas leases. This ruling was affirmed throughout all subsequent 
appeals and reviews. United States v. R. B. Borders et al., A-27498 
(May 16, 1958) ; Osborne v. Hammit, Civil No. 414, in the United 
States District Court for the District of Nevada, August 19, 1964. 
Second, he declared that the No. 2 and the remaining three-fourths of 
No. 1 were valid claims under the established rules governing proof 
of discovery of valuable nonmetallic minerals. 

The hearing examiner’s decision was appealed tothe Director of 
the Bureau of Land Management who suspended review of the second 
part of the hearing examiner’s decision pending the outcome of the 
adverse suit in the State court.. Thereafter the Director by a decision 
dated July 27, 1960, reversed the second part of the hearing examiner’s 
decision. The Director ruled that “since the sand and gravel from these 
claims cannot be extracted, removed and presently marketed at a 
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profit, the Bradford Nos. 1 and 2 Placer Mining Claims are null and 
void in their entireties. The Examiner’s decision is reversed and min- 
eral patent application Nevada 025248 is rejected.” United States v. 
R. B. Borders, etc., Nevada Contest Nos. 2476, 2478. 

On. October 23, ‘1961, the Director’s dacsion was affirmed by the 
Department. United States vy. &. B. Borders et at, A-28624 (Octo- 
ber 23, 1961). The Department said: 

The evidence upon which the Director based his finding that the claims are 
without validity, set forth in the Director's decision, fully supports his finding. 
The locators of these two claims have not met the test of showing that these 
minerals of wide occurrence, because of the accessibility of the deposits, bona 
fides in development, proximity to market, and the existence of a present demand 
for the sand and gravel can be mined, removed, and disposed of at a profit: 
Without such a showing on the part of the locators, it was proper for the Director 
to declare the claims to be null and void. Foster v. Seaton, 271 ¥. 2d 836 (1959). 

On August 19, 1964, the Department’s decision was affirmed by: the 
US. District Court. Osborne v. Hammit, supra. The District Court 
pointed out that the findings of the hearing examiner were premised 
upon the false notion that the burden was.on the Government to sus- 
tain the invalidity of the claims. This decision was not appealed so 
it and the Department’s decision of May 16, 1958 (United States v. 
LR. B. Borders et al., A-27493), which also was not appealed, are the 
final words on the validity of the Nos. 1, 2, and 3 claims. 

At the hearing on July 13, 1964, the claimants presented as evidence, 
inter alia, Exhibit C, which is the. entire 327-page transcript of the 
hearing held in 1954 on the validity of the Nos. 1, 2, and 3 claims (1964 
Tr. 67). See footnote 2, supra. 

The facts of this case as revealed by the evidence presented by | both 
sides are generally not disputed; the dispute is largely over the legal 
effect. which isto result from those facts. 

The basic principles of law applicable to this case are now well- 
established and need no extensive elaboration. For a mining claim 
to be valid there must be discovered on the claim a valuable mineral 
deposit. A discovery exists 

* * ® [Where minerals have been found and the evidence is of such.a char- 
acter that a person of ordinary prudence would be justified in the further .ex- 
penditure of his labor and means, with a reasonable prospect of success, in 
developing a valuable mine * * *, Castle v. Womble, 19 L.D. 455, 457 (1894) ; 
United States v. Coleman, 390 U.S. 589 (1968). ; 

This test, the prudent man rule, has been refined to require a show- 
ing that the mineral in question can be extracted, removed, and pres- 
ently marketed at a profit, the so-called marketability test. United 
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States v. Coleman, supra. This present marketability can be demon- 
strated by a favorable showing as to such factors as. the accessibility 
of the deposit, bona fides in development, proximity to market, and 
the existence of a present. demand. The marketability test has been 
specifically held to be applicable in determining the validity of sand 
and gravel claims in the Las Vegas area. Palmer v. Dredge Corpora- 
tion, 898 F.2d 791 (9th Cir. 1968), cert. denied, 393 U.S. 1066 (1969) ; 
Foster v. Seaton, 271 F. 2d 836 (D.C. Cir. 1959) ; Osborne v. Hamumit, © 
supra. 

_ Furthermore, since Congress withdrew common varieties of sand 
and gravel from location under the mining laws on July 28, 1955 (30 
U.S.C. sec. 611 (1964) ), it is incumbent upon one who located a claim 
prior to that’ date for a common variety of sand and gravel to show 
that all the requirements for a discovery, including a showing that the 
materials could have been extracted, removed, and marketed at a 
profit, had been met by that date. Palmer v. Dredge Corporation, 
supra; United States v. Barrows, 404 F. 2d 749 (9th Cir. 1968), cert. 
denied, 394 U.S. 974 (1969). 

There is no contention here that the No. 4 claim has an uncommon 
variety of sand and gravel and the evidence shows that it is ordinary 
(1964 Tr. 41-44). We therefore turn to a consideration of the evi- 
dence bearing on the marketability of the sand and gravel on the No. 
4.as of July 23, 1955. 

The evidence presented at the 1954 hearing (Exhibit C) showed 
that the material in section 32 is like that found’on 100 to 175 other 
sections in the Las Vegas Valley (1954 Tr. 69, 84-85). The Las Vegas 
Valley or area is defined as the land within “roughly a radius of 15 
miles from. the center of Las Vegas” (1954 Tr. 51). There were 800 to 
1,000 mining claims in this Las Vegas area spread over an area of 150 
to 175 sections (1954 Tr. 66-67) and with 1 or 2 possible exceptions 
the 800 to 1,000 claims were located exclusively for sand.and gravel 
(1954 Tr. 50). 75 percent of the Las Vegas area is estimated to be 
sand and gravel land (1954 Tr. 70). In short the Las Vegas area has 
an. unlimited supply of sand and gravel of the type found in section 
82 (1954 Tr. 67, 244). For example, one section of material 3 feet deep 
could have supplied the 1953-1954 level of demand for Las Vegas sand 
and gravel for approximately 3 years (1954 Tr. 80-81). Section 32 
hag material perhaps 15 feet deep (1964 Tr. 76). Thus at the time not 
more than 1 percent of the available sand and gravel in the Las Vegas 
area could have fully supplied the demand for all of the years in the 
reasonably foreseeable future (1954 Tr. 79-81). 
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As of 1954, the only uses that had been made of material from the 
Nos. 1,2, and 3 claims were as follows: 

1, Aoorpeiasey: 250 yards of material. were sold for use as fill in 
1952 to a person constructing a trailer court and: motel 2, miles-north 
of section 32 (1954 Tr. 176, 184, 186, 205): 

2. The State took approxithately 40,000 yards of material without 
charge from a pit on the No. 2 claim at various times between approxi- 
mately 1926 and approximately 1951 for use in resurfacing and re- 
building Highway No. 91 (1954 Tr. 177, 230). 

In the years 1953 and 1954 there was apparently no Srsduction from 
the Nos. 1, 2, and 3 claims and the market for Las Vegas Valley sand 
and gravel appeared to be adequately supplied by then active claims 
and producers (1954 Tr. 84, 121, 293).‘Some of the active claims were 
located close to section 32 and contained deposits “practically identical” 
with the material found in section 32 (1954 Tr. 215-216). 

Because of these facts, William L. Shafer, a Government mining 
engineer, testified at the 1954 hearing that, based. on his inspection of 
the claims .and his knowledge of the sand and gravel market in the 
area, it was his opinion that { the sand and gravel on the Nos. 1, 2, and 
3 could not be extracted, removed, and marketed at a 2 profit (1954 
Tr. 83-84). 

There was no showing at the 1954 hearing of any real attempt. by 
the claimants to develop the claims into a commercial enterprise. Sev- 
eral witnesses for the claimants merely testified that in their opinion it 
would be profitable to operate the claims ata profit (1954 Tr. 182, 
294-995, 233-234, 285-287). 

In declaring that the three claims were properly. held void the U. S: 
District Court in Osborne v. Hammit, supra, said : 


* « & Tf we were to judge the case solely :on‘ the basis. of: the ednilicting evi- 
' dence bearing upon the theoretical marketability of the sand and. gravel from 
the Bradford Claims, we would be inclined to agree with the Hearings. Officer 
rather than the Secretary inasmuch as the government “witness, William L. 
Shafer, although well qualified as a mining engineer, had few, if any qualifications 
in experience and knowledge to testify concerning the market: for the material 
in the Las Vegas.area, and the costs of extraction and processing. But the record 
discloses a situation where, if the Bradford Claims could be- sustained on the 
hypothetical and speculative opinion evidence relied upon by the plaintiffs; each 
of the claims in the valley comprising over. 100,000 acres might be separately 
validated-on the same sort of theoretizal evidence. The end result would be that 
100,000. acres of public lands would have been’ patented as valuable for mining, 
where it is evident and shown. by the record that not more than one percent: of 
the material might have been marketable in the reasonably foreseeable. future. 
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The mining laws ofthe United States are quite benificent [sic].. 4 prospector 
may ‘occupy ‘public lands and mine and remove materials therefrom for his 
personal profit by his own ex parte action, ‘without so much as a “by-your- 
leave” from any person or’ public official. If the locations of the Bradford sand 
and gravel claims were made in good faith under a ‘genuine belief of the present 
profitable marketability of the product, there is no reason why plaintiffs should 
not have commenced the removal .and processing of the material in 1952 and 
continued the profitable enterprise through 1954, when the hearing was held. 
If they had done so, their claims would, perforce of law, have been sustained. 
Their failure to do so beclouds: the reliability. and- evidentiary weight of the 
ease presented by them. 

We do not,discount the value of opinion evidence. fron ‘qualified witnesses in 
cases dealing with fairly unique deposits of locatable minerals, This case is 
different. Sand aiid gravel of the same general quality found in the Bradford 
Claims ig readily available in thousands of adjoining acres. The burden of the 
proponent, plaintiffs here, is not simply to preponderate in the evidence pro- 
duced, its burden is to produce a preponderance of credible evidence, and the 
trier of fact is not required to believe or to give weight to testimony which is 
inherently incredible. It is apparent from the evidence that if, in June 1952, 
owners of other claims near Las Vegas had commenced to produce and market 
sand and gravel from their properties, such action would have filled the theo- 
retical void in. the supply-‘of the material to the Las Vegas market, rendering © 
the Bradford: Claims valueless, The plaintiffs failed to enter the race to supply 
the theoretical insufficiency. of production of sand and gravel. If they had 
done so successfully, they would have satisfied the requirements of Foster yv. 
Seaton (supra) by proving bona fides of development and present demand. 
Their failure so to act contradicts the arcepvaiy hypothetical and theoretical 
testimony on which they rely. - : 


Is there anything more than “speculative, hypothetical and theoreti- 

cal” evidence which would warrant a more favorable conclusion with 

‘respect to the No, 4 claim than with respect to the N os. 1, 2, and 8 
claims? We think not. 

The evidence at the 1964 hearing showed that nothing had been 
removed from the No. 4:claim as-of that date except approximately 
11,607 yards ‘of material which two construction companies had 
removed from a pit in the southeast corner of the claim in 1961 for 
use as fill in the building of Interstate 15 (1964. Tr, 44, 46-48; Ex. 7). 
Appar ently the material was taken without charge for there. were no 
indications ‘that - anything had ever been sold from the claims (1964 
Tr. 107, 114, 121, 123). Other than for the pit left by the removal of 
this zaaterial ihe only other evidence of any working on the claims 
consisted of | six bulldozer cuts, twenty-two back- hoe 1 trenches (1964 
Tr. 25; Ex. 7), and some dirt.road work (1964 Tr. 48,.Ex, 7). The 
material from the cuts and trenches was apparently not removed from 
the claim (1964 Tr. 46-48) and these diggings appeared to be the 
result of exploratory or assessment work and not the result of any 
attempt to develop the claims (1964 Tr. 116). 
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The free taking of the 11 607 yards of intarial in. 1961 would 
obviously not show that the. material on the claim was marketable at 
a profit as of July 23, 1955, six years earlier. This is evident from the 
fact that the “market” for that material, construction of the highway, 
did not materialize until 1961 and was a ae lived one. . 

The evidence at the 1964 hearing indicated that the demand for 
sand and gravel-in the Las Vegas area has increased between 1950 
and 1963 along with the population and other growth factors of Las 
Vegas (1964 Tr. 84-86; Ex. D) and that the supply available has per- 
haps decreased somewhat (1964 Tr. 88-90, 95, 104; Ex. B). But there 
was no suggestion that as of July 28, 1955, or even as late as. 1964, 
the supply did not still vastly exceed demand or that the demand 
was not still being fully satisfied by the then active producers and 
claims. In fact despite the long term increase in demand between 1950 
and 1963 it would appear that the demand for sand and gravel was 
no more, if not less, in 1955 and 1956 than in 1954 (1964 Tr. 83). 

The claimants called as witnesses George C. Monahan, the Clark 
County Engineer for the past 13 years (1964 Tr. 97).; Pat R. Cos- 
grove, the manager of a ready-mix concrete plant (1964 Tr. 108); 
John R. Osborne, one of the claimants st Tr. 118) ; and ech G. 
Fields, amap maker (1964 Tr. 93). 

Monahan and Osborne testified that as of July 23, 1955, and as of 
1964, there was a general demand in the Las Vegas area for sand and 
gravel of the type found on and. in the general area of the No..4 
claim (1964 Tr. 99, 101-103, 107, 117-118). “This testimony was insuf- 
ficient to show a discovery feokass to satisfy the present marketability 
test the claimants. must show the existence of .a demand for the 
material on the specific claim ‘and not simply a general demand for 
the type of material in question. United States v. a arold Ladd Pierce, 
75 L.D. 270 (1968); United States v. Hverett Foster et al., 65 1D. 1 
(1958), aff'd Foster v. Seaton, supra; United States v. Loyd Ramstad 
and Edith Ramstad, A-30351 (September 24,1965). 

The claimants suggest by their evidence that since a large mining 
operation has been in existence on section 29, about 1 mile north of the 
No. 4: claim, sporadically: since. 1954.or.- 1955 (1964 Tr. 73, 76; Ex. L, 
K) and since the quality and quantity of the material i in section 29 
is similar to the material in section 32 (1964 Tr. 75-76), it follows that 
if the claimants had entered the business in 1955 (or 1964) they would 
have done as -well.. In connection with this evidence Monahan and _ 
Osborne testified that it was their opinion that the material on the 
claim could have been mined, removed, and marketed at a profit as of 
July 28, 1955 (1964 Tr. 103-104, 120), and Cosgrove and Osborne 
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testified that it was their opinion that this could be done at the time 
of the hearing (1964 Tr. 111, 120). 

This is the same type of theoretical evidence which the court in 
Osborne v. Hammit, supra, found to be insufficient to satisfy the 
marketability test as to the Nos. 1, 2, and 3 claims. Thus this evidence 
must be rejected for the same reasons given there. See the further 
discussion of Osborne v. Hammit in United States v. Loyd Ramstad 
and Hdith Ramstad, supra‘, and United States v. Keith J. Humphries, 
A-30239 (April 16, 1965). 

Obviously the claimants have failed to show that by reason of pres- 
ent demand, dona jides in development, proximity to market and 
accessibility and other factors that the deposit on the No. 4 claim was 
of such value that it could have been mined, removed, and disposed of 
at a profit as of July 23, 1955.° Nevertheless, appellants argue on this 
appeal that the No. 4 dain should not be declared void for a number 


of reasons. 

First they argue that the burden of proof, é.e. the risk of non-persua- 
sion, as well as the burden of presenting enough evidence to make a 
prima facie case in the proceeding, was upon the contestant and that 
the. contestant failed to prove by a preponderance of the evidence that 
the claims were invalid for lack of a discovery. 

There is no merit to this contention, for it is well established that: 


* * * avhen the Government contests a mining claim, it bears only the burden 
of going forward with sufficient evidence to establish a prima facie case, and 
that the burden then ghifts to the claimant ‘to show by a preponderance of the 
evidence that his claim is valid. * * * Foster v. Seaton, supra, at 838. 


#We note also that the two Sand and gravel claims held to be invalid in Foster v. 
Seaton were located in the H344NE¥% sec. 29 and that Monahan also itestified in that case 
that the gravel on those claims was very good for road purposes. 65 1.D, 10-11. 

* Throughout this case we have referred to July 23, 1955, as the cut-off date as of which 
a discovery must be shown. Actually the critical date appears to be October 2, 1953, at the 
earliest or January 15, 1955, at the latest. On the latter date there was published a 
regulation which provided that a classification under the Small Tract Act, 43 U.S.C. § 682a 
et seq. (1964), would segregate the land classified from all appropriations, including loca- 
tions under the mining laws (43 CFR 257.3(b), 20 F.R. 836; now 43 CFR 2233.2(b)). On 
the earlier date there was issued Classification Order No. 95, published on October 8, 1953. 
18 FR, 6412, which classified the land in appellants’ claims for small tract disposal 
(Bx. 5). In Osborne v. Hammit, supra, the court held that Order No. 95 was in effect a 
withdrawal of land which invalidated ab initio any mining ‘claim located after the classi- 
fication order, including one-located prior to the adoption of the regulation. See also 
Dredge Corp. v. Penny, 362 F.2d 889 (9th Cir. 1966). Under the Osborne ruling appellants 
would have to show that the material from their claims was marketable ata profit as of 
October 2, 1953. At the latest the showing would have to be made as of January 15, 
1955, the date of publication of the regulation spelling out the effect of a small traet 
classification. 

We do not, however, rest our decision on appellants’ failure to make the required 
showing as of either date since it is clear that they failed to make the showing even as of 
July 23, 1955. 
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Appellants do not cite this case in ‘their argument on this point, 
although they cite it in other contexts. 

Next appellants argue that section 3 of thé act of J ay 23, 1955, as 
amended, 80 U.S.C. sec. 611 (1964) which reads 

No deposit of common varieties of sand, stone, gravel, pumice, pumicite, or 
cinders ‘and no deposit ‘of petrified wood shall be deemed a valuable mineral 
deposit within the meaning of the mining laws of the United States so as to give 
effective validity to any mining claim hereinafter located * * *. (emphasis 
added) 
does not apply to these claims since the claims were “located,” in the — 
sense of being staked or posted, in 1929. Therefore they contend it is 
not. essential to the validity of these claims that a discovery. (includ- 
ing marketability) be shown on the claims prior to July 23, 1955. To 
hold that it is essential, they argue, is to give retrospective effect toa 
statute that contains no retrospective language. 

_ As indicated earlier, the courts have ruled to the contrary. United 

States v. Barrows, supra; Palmer v. Dredge Corp., supra (afiirming 

Clear Gravel E nterprises, Inc., A-27967, A-27970 (December 29, 
1959) where the issue is fully discussed) m 

Next appellants argue that since the Supreme Court decision in 
United States v. Coleman, supra, does not specifically mention “July 
23, 1955,” it is not authority for the proposition that the locator of 
claims containing a common variety of material must show that the 
material was marketable as of July 23, 1955. Moreover, appellants say 
that this case is authority for the proposition that such a locator need 
only show marketability as of the date of the contest eee in order 
to validate his claim. 

This argument is without merit. The Supreme Court i in that case 
necessarily reviewed and affirmed a decision of the Secretary of the 
Interior (United States v. Alfred Coleman, supra) which stated that 
“the only issue in dispute at the hearing * * * was the existence of 
a market for profitable sales before July 23, 1955” and which held that 
the claims there involved were void ponies the mining claimant had 
failed to show that the common variety deposit, upon which his claim 
of discovery was based, could be mined, removed, and disposed of at 
a profit as of July 28, 1955. 

Next appellants argue that it is wrong to interpret the pertinent 
mining statute (80 U.S.C. sec. 22 (1964) ) as requiring a demonstration 
of present value or marketability. They contend that their claims can 
be sustained on the basis of prospective market value (which they 
contend they have shown). This argument was heard and dismissed 
in Foster v. Seaton, supra, where it was said: 
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Appellants’ principal assignment of error is that the Secretary misinterpreted 
the statute by requiring a demonstration of present value, They earnestly con- 
tend that their claim can also be sustained on the basis of prospective market 
value. : 


# ® % % * % 


* # * The Government’s expert witness ‘testified that Las Vegas valley is 
almost entirely composed of sand and gravel of similar grade and quality. To 
allow such land to be removed from the public domain because unforeseeable 
developments might some day make the deposit commercially feasible can hardly 
implement the congressional purpose in encouraging mineral development. 
(P. 838.) 

The present marketability test has been approved by the Supreme 
Court in United States v. Coleman, supra. See also Palmer v. Dredge 
Corporation, supra, which sustained Departmental decisions holding 
invalid 28 sand and gravel claims lying within 5 to 8 miles west of 
Las Vegas for a lack of showing of marketability at a profit as of 
July 23, 1955. 

Claimants say that there is no requirement that to validate a min- 
ing claim a claimant must prove certainty of profit or certainty of 
future sales or actual sales. We agree. United States v. Harold Ladd 
Pierce, supra, at 283 and cases cited. Then claimants say that to require 
a showing of present marketability as opposed to prospective market- 
ability is to require a showing of certainty of profit or certainty of 
future sales or actual sales and is, therefore, wrong. Accordingly, they 
say it must be considered suflicient to validate a claim merely to show 
prospective marketability. 

The short answer to this argument is that the second premise is 
wrong. To require a showing of present marketability is merely to 
require a showing that profitable sales could presently be made, in a 
practical as opposed to a theoretical sense, from the claim and is not 
to require certainty of sales or certainty of profit or actual sales, 
Onited States v. Harold Ladd Pierce, id. 

Next claimants argue that 

The Department of Interior and its Secretary are estopped from denying the 
validity of the Bradford No. 4 placer mining claim here at issue, as locators 
have duly made application for and have paid the requisite fees for the issuance 
of a mineral patent thereon in patent application Nevada 025248, and said appli- 
cation was accepted and the fees have been retained by said Department since 
its filing date in April of 1955. 

The short answer to this contention was given by the U.S. District 
Court in Osborne v. Hammit, supra, in answer to the very same argu- 
ment advanced as to the Bradford Nos. 1, 2, and 8. The Court said: 

*"* *® Plaintiffs argue that the publication of the application for patent and the 
acceptance of the money vested equitable title in plaintiffs as against the govern- 
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ment, and in effect, compelled the issuance of a patent after other formal proce- 
dural requirements had been fulfilled. This is not the law. Adams v. United 
States (9 CCA 1968, 318 F. 2d 861). Cameron v. United States, 252 U.S, 450. 
Plaintiffs acquired no vested title, either legal or equitable, to the mining claims 
by virtue. of the ordered publication in the patent proceedings and the provi- 
sional acceptance of the purchase price. - 

Fundamentally, there is no inconsistency in the public land regulations be- 
tween the procedure to obtain a mining patent (48 C.F.R. Part 185, subpart D), 
and the general regulations governing government contests (43 C.F.R. Part 221: 
221.67, et seq.). * * * 

Next claimants argue that the Government is estopped to use the 

failure of the claimants to develop the claims as a basis for saying the 
claim is void because the Government “barred” the claimants from 
developing the claims, first by bringing a contest against the claim 
and maintaining the litigation for so long a time and perhaps second 
by sending a letter to the claimants in March 1962, which stated that 
if the claim is invalid “your removal of sand and gravel will be con- 
sidered a willful trespass and damages will be assessed accordingly.” 
(Ex. F.) 
‘The short answer to this argument is that neither the letter nor the 
issuance of the contest complaint. nor the litigation proceedings in 
general could per se and without more in any legal or physical way 
prevent the claimants from developing the claim at any time they 
chose to do so. The first contest complaint against the claim was filed 
on June 10, 1953, almost one year after the location of the claim on 
June 25, 1952. Thus appellants had almost an entire year in which to 
develop ‘the claim and establish the existence of a discovery. Even 
after the complaint was filed, they could have proceeded with develop- 
ment, although it might have been attended with some risk. But one 
who locates a mining claim before making a discovery must assume 
the risk of a challenge to the validity of his claim, for the law does 
not give him a period of time after location in which to make a 
discovery. 

_ As for the receipt of the letter in 1962, it.could in no way have af- 
fected the decision of the claimants in regard to their dev eloping the - 
claim as of July 23, 1955. 

Finally, appellant say that even if marketability as of July 28, 
1955, is a proper standard for judging the validity of these claims, 
they were not given adequate notice that the claims were being con- 
tested on that basis. ‘Therefore, they argue, if the case is going to be 
decided on the basis of that standard then due process of law would 
require a reopening of the case to allow them to present proof on that 
issue. : 
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At first it is difficult to see how the appellants can make such an 
argument in view of the fact that the complaint said, and the appel- 
lants at page 18 of their statement of reasons for this appeal admit 
it said, that “it has not been shown that there existed an actual 
market for these materials prior to July 23, 1955.” Apparently appel- 
lants say they are or were confused by the word “shown.” Appellants 

say they interpret the complaint as charging that prior to the filing 
of the complaint, that is, prior to July 23, 1955, the claimants did not 
present evidence to someone somewhere at sometime showing that the 
material on the claim was marketable as of or before July 28, 1955, 
and appellants complain that they were not given an epportinity to 
appear at any such pre-complaint hearing. 

Obviously. the complaint was never intended to have the meaning 
which the claimants say they attribute to it. and the claim was not 
declaired void by the hearing examiner or the Chief, Office of Appenls 
and Hearings, for such a reason. 

It would appear that claimants were aware of the true meaning 
of the words just quoted from the complaint at the time of the hear- 
ing or that they were aware that the true meaning was important to 
the resolution of the case, for they examined (1964 Tr. 102, 103-104, 
120) and cross-examined (1964 Tr. 76, 81-82) witnesses extensively 
in relation to it. 

Under these circumstances the appellants’ contention is without 
merit. The fact that a charge in a mining contest complaint may not 
adequately raise an issue does not vitiate a decision which rests upon 
that issue where the contestee examined and cross-examined witnesses 
on it, the record demonstrates that he was aware that the issue was 
important to the resolution of the contest, and he has not demonstrated 
that he has been prejudiced by the inartistic allegations of the com- 
plaint. United States v. Harold Ladd Pierce, supra. 

‘Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1848), 
the decision appealed from is affirmed. 


Ernest F. Hom, | 
Assistant Solicitor. 
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UNITED STATES 
. v. os 
CLARENCE T. STEVENS AND MARY D. STEVENS 


A-31088 Decided May 26, 1970 


Mining Claims: Discovery: Generally—Mining Claims: Common Varieties 
‘of Minerals: Generally : 


There has been no discovery under the mining laws of a valuabie deposit 
of silica and wollastonite where they are constitutents of a quartzite building 
stone and cannot be economically mined, separated, and sold for other indus- 

‘trial or commercial purposes; and where the building stone of which they 
are a part has no unique property which gives it a special and distinct 
value for building stone above that ‘of other common varieties of stone, mining 
claims for such material are subject to the act of July 23, 1955. 


Mining Claims: Contests—Mining Claims: Hearings 


Where a hearing examinér’s decision that a mining claim was validated by 
a discovery of a valuable building stone deposite marketable prior to and 
subsequent to the act of July 23, 1955, is not supported by a preponderance. 
of the evidence, the decision must be overturned in that respect and. the 
claim declared invalid. 


Mining Claims: Lode Claims—Mining Claims : Placer Claims 


Lode claims cannot validly be located for deposits of quartzite building stone 
which under the act of August 4, 1892, can be located only as placer claims. 


Mining Claims: Discovery : Generally 


Evidence which shows only that further prospecting should be undertaken 
to determine the presence of uranium in mining claims fails to meet the 
test of discovery of a valuable mineral deposit under the mining laws, which, 
at the least, requires that suffiicent mineralization. be shown to warrant a 

" prudent man in expending further time and money with the eupectlion 
of developing a pr ofitable mine. 


Mining Claims: Hearings—Rules of Practice: Hearings 


A request for a further hearing in a mining claim contest will be denied 
where the Forest Service objects, the contestees fail to show any equitable 
basis for holding a further hearing, they fail to make a tender of proof 
which would tend to establish a valid discovery, and it appears that the 
request is simply for additional time to prospect and attempt to make a 
discovery of a valuable mineral deposit. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT. 


Clarence T. Stevéris and-Mary D. Stevens have -appealed . to, the: 
Secretary of the Interior from a decision by the Chief, Branch of 
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Mineral Appeals, Office of Appeals and Hearings, Bureau of Land 
Management, dated October 23, 1968, which affirmed a hearing exam- 
iner’s decision of July 25, 1967, declaring the Slab Sugar Granite 
Nos. 2 through 9, inclusive, lode mining claims to be invalid for lack 
of a discovery of a valuable mineral deposit. The decision also denied 
a request for a further hearing. 

These claims are within the Payette National Forest in Valley 
County, Idaho, and lie in sections 15, 22, 26; 27 and 85, T. 19 N., R.4E., 
Boise Meridian. At the request of the Forest Service, United States 
Department of Agriculture, a contest complaint was served upon 
Mr. and Mrs. Stevens listing these claims and also the Slab Sugar 
Granite Lode (also referred to as the Slab Sugar Granite No. 1 during 
these proceedings, see Transcript 10) and the Slab Silica.? The com- 
plaint charged that the land within the claims is nonmineral in char- 
acter, that mineral in place in sufficient quantity within the limits 
of the claims to sustain a valid discovery had not been demonstrated, 
and that no discovery of a valuable mineral has been made within the 
claims because the mineral materials present cannot be marketed at a 
profit and it has not been shown that there exists an actual market 
for the materials. . 

In their answer to the complaint, Mr. and Mrs. Stevens denied the © 
_ charges and alleged that the claims contain valuable mineral deposits 
carrying a high percentage of silica, which then and since locating 
the claims could be mined and marketed at:a profit and which were not 
common varieties but had special properties making them commer- . 
cially valuable for use. in building construction and other manufac- 
turing, industrial and processing operations. They also alleged that. 
the claims contained valuable deposits of uranium. 

A hearing was held on October 12, 1966, at which time each ants 
presented evidence. The hearing examiner found the Slab Sugar: 
Granite Lode claim (No. 1) to be valid on the ground that excavation 
work had been done on the claim and building stone had been removed | 
and sold at a profit froma large pit on the claim both prior and 


1 The complaint also listed Frances L. Greaves as a contestee.. At the hearing it appeared 
that the only interest of Frances L. Greaves was in the Slab Silica claim in which Mr. and 
Mrs. Stevens had no interest. As no answer was filed pertaining to the Slab Silica claim 
and Frances L. Greaves did not.appear at the hearing, the hearing examiner in his decision 
Tuled that the allegations of the complaint were admitted as to that claim and it was 
declared invalid. Although « appellants’ attorney has listed this-claim as one involved in the 
appeal, it is not involved and evidence presented at the hearing as to that claim was 
admitted only to the extent that the conditions on that claim related to the other. claims. 
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subsequent to July 23, 1955.2 However, he found that there had been 
insufficient exploration work done on the other claims to establish the 
quantity and quality of material necessary to constitute a valuable 
mineral deposit. He also found that there was insufficient evidence to 
‘establish a discovery of a valuable deposit of uranium within the 
claims. By an earlier decision of November 22, 1966, the hearing 
examiner had denied a motion to reopen the hearing so that the con- 
testees could present further evidence on uranium values in the claims. 

The decision of the Office of Appeals and Hearings affirmed the 
- examiner’s findings and rulings in invalidating the Slab Sugar 
Granite Nos. 2 to 9 claims, and also affirmed the denial of a rehearing 
_on the ground that the showing of one high grade uranium sample 
without any adequate explanation of the sample was meaningless and 
that the showing for a new hearing did not warrant the ordering of 
such a hearing. 

The appellants contend that, the decision is wrong in two respects. 
First, they contend that the claims declared favalid” contain material 
similar to that found on the Slab Sugar Granite No. 1 claim, which 


_ was upheld, and that the material is found in a large quantity. They = af 


assert that though actual mining work was performed on the Slab 
Sugar Granite No. 1 claim, as distinguished from development work 
done on the other claims, “[t]he law is well settled that mining 
activity for the benefit of all claims, may be confined to only one 
claim.” Second, they contend, in any event, a further hearing should 
be ordered to determine the nature and extent of new minerals dis- 
covered on the claims. 

The récord has been reviewed i in light of appellant’s contentions.. 
Summaries of the evidence presented at the hearing have been given 
in the decision below and will not.be repeated and discussed here 
except as necessary to resolve some of the issues raised by the 
appellants. 

The first question is whether the decisions below were correct in. 
concluding that the eight mining claims, Slab Sugar Granite Nos. 2 
through 9, had not been validated by a proper discovery within the 
meaning of the mining laws. Since appellants have contended that 


2 This date is significant as ‘section 8 of the act of July 28, 1955, 30 U.S.C. § 611 (1964), 
removed common varieties of sand, stone, gravel, etc. from location under the mining laws. 
(80. U.S.C §§ 22 et seg. (1964) ). The Supreme Court has ruled. that claims for common 
varieties of building stone had to be validated by showing that such stone was marketable 
at a. profit as of ahs date of the July 23, 1955, act. United States v. Coleman, 390 U.S. 599 
(1968). 7 : ; 
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these claims are similar to the Slab Sugar Granite (No. 1) claim, the 
correctness of the determination as to that claim has been placed in 
issue.? ; 2 
The hearing examiner concluded that the claim was valid because 
“considerable discovery work has been done” on the claim. He seemed 
to base his determination upon a finding that excavation. work had 
been done on the claim and that contestees’ witnesses had testified that 
500 to 600 tons of stone had been: removed and sold from that claim 
“from 1953 to the date of the hearing,” and used for building purposes. 
The evidence indicated that the stone, a quartzite, was usable for. 
building purposes as facing for walls, fireplaces, patios, etc. and would 
be desirable for such purposes because of its attractive white-color. 
Some of the stone on the claims was also naturally cleavable, which 
would enhance its value for building purposes. The stone could.also 
be crushed and used for roofing granules; however, the first sale for 
such purposes by one of contestees’ witnesses had been made only 
two years prior to the hearing (Tr. 94), or some time in 1964. 
One of the questions that arises in this case, which was not clearly 
resolved in the decisions below, is whether or not the material on the 
claims is a common or uncommon variety of stone within the meaning 
of the act of July 23, 1955, supra, footnote 2, so as to require a showing 
that the material was marketable at a profit as of that date as well 
as at the time of the hearing in order to validate the claim. The con- . 
-testees tried to show that the material had special values because of 
the high silica content within the quartzite stone. However, the evi- 
dence showed that the silica content was not of metallurgical grade 
and. was not of sufficient. purity to make it suitable for glass making, 
and its use as a flux and for other industrial purposes was not con- 
sidered feasible (Tr. 33). Thus, the material could not be considered 
valuable because of its silica content for uses other than for the 
building purposes. 

The contestees also attempted to show that the stone has some 
special property making it valuable above common varieties of stone 
because it contains in part some wollastonite. The testimony indicated 
that in order to use the wollastonite for certain commercial and 

3 The Office of Appeals and Hearings decision ignored this comparison of the claims by 
concluding that a consideration of that.claim was not relevant as no appeal had been taken 
by the Forest Service from the hearing examiner’s decision. Although: the Forest Service 
did not timely appeal from that decision, in its answer to appellants’ appeal to the Director 
it did challenge the correctness of the decision as to the claim and asked that the decision 
be reversed to. that extenit. The Seeretary has the authority, to review the entire proceedings 
in this ease to determine if there was any error regardless of any appeal by a party, and, 
@ fortiori, where as here, the appellants! have posed the issue of the validity of the claim 

ving: it.to the other claims. Cf. United, States v. Clare Williamson, 75 I.D. 338 
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industrial purposes it would. have to be separated from the quartzite. . 
The Government witness doubted whether such a separation could be 
made, but even if it could the mining and shipping costs alone would 
_exceed the price that could be received for the material even without 
considering the costs of machinery and milling equipment (Tr. 78, 
79, 117, 118). The contestee’s expert witness testified it would require 
an investment of $2,000 or $4,000 per ton of daily capacity for the 
milling process (Tr. 78). It also appears from this witness that he 

considered the wollastonite as giving the stone value only for use as 
building stone both for rubble siding and for roofing granules (see 
Tr. 66-71). There was no clear evidence that the wollastonite could 
be marketed for other purposes. 

It appears that possible use of the wollastonite for other commer- 
cial purposes would clearly not be economically feasible, and that the 
wollastonite on these claims has no value except as a constituent of 
the building stone. Although contestees’ witnesses testified that. the 
wollastonite made the stone suitable for siding and for roofing gran- 
ules, there was no showing that this gave the stone special properties 
giving it greater value for those purposes than other common varieties 
of stone. It is apparent that quartzite materials are materials occur- 
ring in wide abundance and that the qualities which make the stone 
on the claims suitable for roofing granules, such as its ability. to reflect 
light, are also qualities found in other quartzite stones. The desirable 
qualities alleged by the contestees are the pleasing white color of the 
material, its hardness and strength, and neutral cleavability. There 
was little evidence comparing this stone with other stone used for 
the same purposes in the general marketing area. However, these 
qualities are qualities which are often found in common varieties of © 
building stone used for the same purposes. There was no evidence that 
this material could command an appreciably higher price oan for 
other common materials used for the same purposes. 

The most optimistic estimate of the value of the stone was from one 
of contestees’ witnesses who thought that the stone could be sold for $20 
a ton in place (Tr. 68), although there was nothing to support this 
optimism. Mr. Stevens testified that stone was sold fromthe Slab Sugar 
Granite claim. (No. 1) two years prior to the hearing for $2 a ton in 
place, which he indicated was a special introductory price (Tr. 85). 
He testified that 200 tons were removed at-that time (Tr. 86).He also 
testified that he had a verbal contract with a contractor to sell the 
stone at’an in place price of $5 per ton for use as building materials 
but that this did not go through because of the contest proceedings 
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(Tr. 89- 91). Mr. Stevens’ testimony showed that the highest price re- 
ceived for the stone was $12 per ton for a sale of 32 tons 12 years prior 
to the hearing; this price apparently included removal.and delivery . 
and therefore does not reflect an in place value (Tr. 87). 
' Although some of the material found on the Slab Sugar Granite 
(No. 1) claim has qualities making it desirable for building purposes, - 
the evidence fails to disclose that it has a unique physical property 
giving it a special and distinct. value above that of common varieties 
of stone, as required. by the act of July 23, 1955. The most significant 
physical property shown by the contestees was its pleasing white color. 
However, in United States v. Coleman, supra, footnote 1, a vari-colored 
' building stone was found to be a common variety although it was 
alleged that the pleasing color. gave it a special and distinct value. 
See also United States v. Frank Melluzzo and Wanita Metluezo et al., 
76 LD, 181 (1969). Even a letter submitted by the contestees as Exhibit 
_B from the Assistant Director of the Idaho Bureau of Mines and 
Geology stated that the stone “could hardly be considered rare or 
unique” although one would not expect to find it in large amounts as 
ordinary country rock, We have considered all of the evidence but 
‘conclude that the stone is a common variety within the meaning of the 
act of July 23, 1955. 

The eee examiner recited all the testimony concerning removals 
and sales of stone from the Slab Sugar Granite (No. 1) slain and con- 
cluded that the contestees’ testimony “reflects that the stone from the ‘ 
No. 1 claim was sold at a profit both prior and subsequent to July 23, 

1955.” He did not identify what particular evidence he relied on to . 
support his finding as to sales prior to July 23, 1955. Most of the 

evidence was as to sales and use of the stone for building purposes 
subsequent to that date and primarily after 1960. At the most the 
testimony indicated the sale of 82 tons at $12 a ton delivered was made 
in 1954 or 1955, and the testimony was vague but appeared to indicate 
that this sale was the biggest single sale prior to 1965 (see Tr. 94). 
None of the testimony concerning sales was corroborated with receipts. 
The Government witnesses’ testimony indicated that. there was little 
market for the stone at the time. Without more of a showing we cannot 
conclude that there was a market for this stone in 1955 so that a prudent 
man at that time could reasonably expect to mine and sell the materials 
at a profit. 

Indeed, the evidence does not clearly show that such a market 

' existed at the time of the hearing. Even the letter from the Idaho 
Bureau of Mines and Geology (Ex. B), which was dated Angust 19, 
1966, stated that the stone “might have some potential as a decorative 
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building stone, but as you know, developing a market and getting the 
material transported to the market are major obstacles here.” 

For these reasons we find that the hearing examiner’s finding that . 
the material-from the Slab Sugar Granite (No.1) had been marketed’ 
at. a profit prior to July 23, 1955, was not supported by the preponder- 
ance of the evidence, and that that claim as well as the other eight 
claims should have been invalidated for lack of a valid discovery of 

a deposit of building stone locatable under the mining laws. , 

There is an additional reason, which was overlooked in the decisions 
below, for concluding that all of these claims, including the Slab Sugar 
Granite (No. 1) are invalid if they contain no other minerals than 
building stone. All of these claims were located as lode claims. How- 
ever, building stone is subject to the act of August 4, 1892, 30 U.S.C. 
sec. 161 (1964), authorizing the location of mining alana for lands 
chiefly valuable for building stone “under the provisions of the law 
in relation to placer-mineral claims.” Since the claims were not located 
as placer claims for the building stone, the deposits of building stone 
within the lode claims could not validate the claims. 

The next question to be considered is whether the evidence showed 
any mineral value except for the building stone. As discussed pre- 
viously, it is apparent that the silica and wollastonite within the claims 
have no independent commercial value; their value is only as constit- 
uents of the building stone. There were no showings of ai or silver 
or other metals of any significance. 

The only other mineral discussed at the hearing was uranium. The 
contestees have alleged that the claims have valuable deposits of ura- 
nimn. However, the evidence at the hearing did not establish the exist- 
ence of a deposit of uranium within any of the claims. Contestees’ 
witnesses failed to testify as to the presence of uranium on the claims, 

“simply conjecturing as to the possibility of its existence because of 
fluorescent qualities In some rocks taken from certain of the claims, 
and they suggested that further prospecting should be undertaken (see, 
for example, Tr. 65). The principal Government witness stated that 
evidence of radioactivity as shown by the fluorescence of the stones — 
under black light.and readings of geiger counters did not establish the 
présence of uranium as the claims lie within the Idaho batholith and 
there are small amounts of radioactive materials common in that for- 
mation, partly thorium minerals. He thought that the fluorescence in 
some samples was caused by calcite rather than uranium (Tr. 87, 44). 
An assay of a fluorescent rock presented by contestees at the hearing 
showing only .004% uranium substantiated this.: 
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At the most the evidence indicated that further prospecting should be 
done to determine if uranium exists within the claims. This, of course, 
clearly-fails to meet the test of showing a discovery of a valuable de- 
posit of uranium, which, at the least, requires a showing that sufficient 
mineralization has been found so that a prudent man could expect to 
develop a profitable mine if the expended further time and money. | 
Converse v. Udall, 399 F. 2d 616 (9th Cir. 1968), cert. denied, 393 
US. 1025. 

This leads to the question of whether or not appellants’ request for 
-a further hearmg in this case should be granted to enable them to 
present further evidence concerning the existence of uranium within 
the claims. Appellants made an initial request: for a further hearing 
to the hearing examiner following the hearing, alleging that evidence 
had since been obtained which through inadvertence and excusable 
neglect was not discovered prior to or during the hearing. They offered 
to submit evidence that samples were taken from certain of the mining © 
claims, and that an assay report showed one sample as being 0.482 and 
another 0.021 percent of uranium oxide (U808). The assay report was 
submitted. The Forest Service objected to the holding of a further 
hearing, and the examiner denied the motion in a decision of 
November 22, 1966, which was appealed to the Director, Bureau of 
Land Management. The appeal was dismissed by decision of 
February 5, 1967, United States v. Clarence T. Stevens et al., Contest 
No. 017081 ‘(Idaho), as premature, beng made from an unappealable 
interlocutory order. 

The decision of the Office of Appeals and Hens im reviewing 
the subsequent decision of the examiner on the merits of the claims, 
also ruled that the tender of proof failed to show the method of obtain- 
ing the sample or from which mining claim it was taken and was mean- 

_ ingless without adequate explanation, that it was inconsistent with the 
results of the assay performed on a rock submitted at the hearing and 
with testimony of witnesses of both parties, and that the showing was 

not of a character to warrant the ordering of a further hearing. 

- The appellants challenge this denial of a new hearing. They contend- 
that in these contest proceedings every reasonable opportunity should. 
be provided to both parties to present competent evidence. In this 
appeal they now state that they have an assay of surface samples from 
claim No. 3 which run 0.013 percent in molybdenum. They state that 
the assayers have advised them that uranium oxide samples from the 
claims are richer in content than those turned in from ‘the Charlie 
Stein claims from the Moab, Utah, area. They also state that 18 mag- 
netometers employed in uranium exploration from airborne vehicles 
were found on the claims in May 1966 and that in September 1966 offi- 
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cers of the United States Air Force gathered up the devices. They also 
state that since the hearing there have been gold samples taken from the 
silicate rock from the claims by a heating process. They assert that per- 
sonnel from the Forest Service burned a toilet, picnic table and bench 
on Slab Sugar Granite and that the contestees’ “Keep off” signs were 
torn down and thrown into the underbrush on that claim. They contend 
- that for these reasons, “it 1s to the best interests of the government and 
the contestees to reopen the hearing to determine the nature and extent 
of new minerals discovered on such claims.” 

These assertions by appellants in the nature of testimony have been - 
considered only to determine whether they sufficiently show that a 
further hearing should be granted. In order to warrant the ordering 
of a new hearing there should be reasons given to show that there is a 
substantial equitable basis for holding a second hearing, and also a 
tender of proof which would indicate that a further hearing would be 
productive of more conclusive evidence on the question of whether there 
has been a valid discovery. United States v. Bess May Lutey et al., 76 - 
. LD. 87 (1969) 4 

Much of what appellants have alleged has no relevancy to the ques- 
tion of whether or not a further hearing should be granted. They have 
shown no reason why evidence as to a discovery of uranium and miner- 

_ als other than those in the building stone could not have been presented 

.at the first hearing. They have failed to respond to the inadequacies - 
’.. pointed out by the ‘Office of Appeals and Hearings concerning a tender ° 
of proof, There is no detail or specification as to what claims are in- 
volved, explanation of the sample taking, or any offer of evidence 
which would specifically delineate the existence of veins bearing 
uranium or other valuable mineral. We concur with the decision below - 
that the showing of one high grade assay of uranium or any other 
mineral without any explanation as to the taking of the sample affords 
no basis for ordering a further hearing in this case. It appears from all 
of the appellants’ statements and showings that their request is simply 
a request for further time to prospect the claims and to try to discover 
deposits of uranium (and now also molybdenum and some gold alleg- 
edly recoverable by some unexplained heat process). We do not believe, 
in view of the objections of the Forest Service, that a further hearing 
is warranted in this case to give appellants further time to try to make 
a discovery of a valuable mineral deposit. Therefore, their request. for 
a further hearing is denied. 

4 This decision is being challenged in the courts, Bess May Lutey et al. v. The Department. 


of Agriculture et al., Civil No. 1817, pending in the United. States District Court for the 
- District of Montana. 
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Accordingly, pursuant to the authority delegated to the Solicitor by 
' the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 F-R. 1848), the 
decision appealed from is affirmed with the modification that the Slab 
Sugar Granite (No. 1) claim is also declared invalid. 


Ernest FE’. Hom, 
Assistant Solicitor. 


APPEALS OF CEN-VI-RO OF TEXAS, INC. | 


IBCA-718-5-68, and 
IBCA-755-12--68 Decided May 28, 1970 


Rules of Practice: Evidence—Rules of Practice: Witnesses—Contracts: Dis- . 
putes and Remedies: Substantial Evidence 


A motion by an appellant to expunge numerous exhibits from the appeal file. 
predicated primarily upon the ground that their inclusion without affording 
an opportunity for cross-examination of the authors of the various documents 
would ‘be violative of due process, was granted only to the extent that the 

'. record fails to indicate that the contracting officer had in fact considered the 

. questioned ‘exhibits in making the findings appealed from. In support of its 
ruling the Board notes that (i) the Board’s rules specifically provide for the 
composition of the appeal file; (ii) comparable rules of other boards have : 
been determined not to be violative of due process; (iii) where'a hearing is 

‘held the probative value to be given to appeal file exhibits will be determined 
by the evidence offered in support by witnesses subject to cross- -examination ; 
(iv) expunging an exhibit from the appeal file is no indication of the ruling 
the Board may make if the exhibit is proffered at the hearing; and (v) as for 
summaries and other exhibits expunged from the appeal file the Government 
may. wish to resort to discovery, where appropriate, to establish the accuracy 
of particular exhibits. - : 


eh igi OF. cOnEeeet APPEALS 


‘The yeeentss involve claims totaling $3, 297, 385.05 primarily icgtea 
to the acceptability of pipe installed on 230 miles of pipeline. The ap- . 
peal file consists of 117 exhibits. Appellant has filed a motion seeking 
. to have 72 of them expunged from the appeal file in advance of the 
hearing. The general categories of exhibits involved in appellant’s 
motion are: 


1 Contract No. 14-06-D-5028 was awarded to Cen-Vi-Ro of Texas, Inc., on November 12, 
1963. Under the contract Cen-Vi-Ro assumed responsibility for manufacturing the pipe 
but responsibility for all other work including laying the pipe was subcontracted to R. HW. 
Fulton, Contract No. 14-06-D-5244 was awarded to R. H. Fulton on August.13, 1964. 
Under the latter contract both parties retained the same functional roles, i.e., Cen-Vi-Ro 
undertook to manufacture and supply the pipe while R. H, Fulton undertook all-other work. 
All parties have consistently referred to the Appeals of Cen-Vi-Ro, however, in apparent 
reliance upon a power of attorney from R. H. Fulton to Cen-Vi-Ro, fated November 24, 
1967 (Exhibit No. 76). : 
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CATEGORY DESCRIPTION | . 
Diseased Intra-office correspondence, memoranda, notes of 


conferences and travel reports written by. per- 
sonnel of the Bureau of Reclamation. concerned. 
: with contract performance. 

Ti__---__-.---. A letter from Department Counsel, dated Daten: 
ber 13, 1967, to Mr. Robert L. Dragoo (formerly 
employed by appellant and former construction 
manager for R. H. Fulton), enclosing ‘a proposed 
affidavit for Mr. Dragoo’s signature. 

_ An undated statement signed by Mr. Dragoo, which 
although labeled an affidavit has not been 
notarized. 

-A letter from the Canadian River Municipal Water 
Authority to the Project Construction Engineer, - 
dated December 18, 1968, enclosing a copy of a 
letter from the Authority to R. H. Fulton concern-- 

ing leakage in installed pipe. 

TII__.___-----. Proposed production schedules, graphs, charts and 
summaries reflecting, inter alia, pipe accepted as 

compared with proposed pipe-laying schedules, 
pipe units downgraded by contractor, rejects, 
defective pipe manufactured, repaired and ac- 
cepted, disposition of pipe, as well as various 
drawings of appellant’s plant layout and particu- . 
_ lar facets of production. . 
FV oshesese. sce Excerpts of a speech to the Bureau of Reclamation 
Concrete School concerning the Cen-Vi- Ro plant, 
and production process. 
OV hee Soa Chronological summaries of inspector’ s diaries. 
O's eee Proposed or adopted specifications for concrete pipe 
, (1) of American Society of Testing Materials, (ii) 
American Association of State Highway Officials, 
(i11) American Water Works Association and - 
(iv) Office of Chief of Engineers, Department of 


the Army: 
Witses esse Cen-Vi-Ro specifications, advertising and - sales 
bulletins. 
OV PTT 25 2-52 Photographs of manufactured pipe, including those 


depicting various defects, color slides, and a color- 
motion picture film of the Cen-Vi-Ro manufac- 
turing process. 
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These appeals are governed by our rules as initially adopted (19 
F.R. 9389, December 31,1954), and as subsequently amended (31 F.R. 
9866, July a1, 1966) 2 Rule 4.6 provides in pertinent part: 

* = = The appeal file shall consist of the notice of appeal'iand the memorandum 
of arguments, if any, submitted therewith and of all documents on which the 
contracting officer has relied in pesine his findings of fact or decision, including 


_ the following: 
(a) The findings of fact or decision ; 
(bo) The contract, specifications, pertinent plans, amendments, and change 


orders; and 

(c) Correspondence and other data material to the appeal. 

Appellant alleges that the challenged exhibits are incompetent, 
irrelevant and immaterial. More specifically, appellant asserts that the 
exhibits it seeks to have expunged constitute hearsay evidence and that 
their retention in the appeal file without affording an opportunity for 
cross-examination would deprive appellant.of its fundamental right 
to a fair hearing. The Government contends that the challenged 
exhibits constitute evidence admissible by statute,’ or under well- 
recognized exceptions to the hearsay rules and that in any event, the 
exhibits are required to be in the appeal file by the Board’s rule quoted 
above.* The appellant does not appear to be contesting that a prepon- 

derance of the questioned exhibits® are properly in the appeal file 
under the Board’s rules.° Rather, appellant’s principal contention is 
‘that the Board’s rules, insofar as they permit the inclusion of evidence 
into the record without an opportunity for cross-examination, are 
invalid as a violation of due process. 

This contention is without merit. In the first place, the constitu- 
tionality of contract appeal board procedure in general has been spe- 
cifically upheld against a contractor’s attack that it violated procedural 
due process.’ In the second place, the appellant is laboring under a mis- 
apprehension as to the significance of appeal file exhibits in a case 
where a hearing will be held in which oral testimony. will be offered 
by both parties through witnesses who will be available for cross- 
examination. — 

* Appeals docketed Sureently are subject to our rules set forth in 43 CFR 4.1 et seq, 
effected June 25, 1969. 

328 U.S.C. secs. 1732-1733. ; 

4 The Government alleges that the challenged exhibits were either considered by the con- 
tracting officer in reaching ‘the disputed decision ior that the relevancy. of such exhibits will 


- be demonstrated at the hearing or on brief. 

5 Appellant alleges that Categories IV, VI and VII exhibits are totally irrelevant to the 
appeals. 

6 It. is evident that documents dated subsequent to the contracting officer’s decisions 
could not have been considered in reaching the decisions appealed ftom. 

7 Malan Construction Corporation v. United States, 217 F. Supp. 955 (S.D.N.Y. 1962), 
aff'd 818 F. 24 709 (2d Cir. 1963). 
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An appellant has, under our earlier rules, as under our current rules, 
an opportunity to be heard, and an opportunity to offer direct, testi- - 
mony and to cross-examine Government witnesses. Thus, the fact that 
material considered by the contracting officer in reaching his decision is 
retained in the record is not deemed to be prejudicial to the appellant. 
Indeed, the appeal file exhibits are frequently relied upon by appel- 
lants to impugn the validity of the findings by attacking the basis upon 
which they were reached. In the final analysis, how much weight, if 
any, is accorded an appeal file exhibit depends solely upon the evidence - 
adduced by the parties at the hearing.® Such an assessment lies “pecu- 
liarly within the province of the Board.” ® 

Moreover, the technical rules for the exclusion of evidence have long 
been held to be inapplicable to administrative proceedings.” The ad- 
mission of hearsay evidence, for example, is not considered to impugn 
the validity of an administrative proceeding, provided the evidence 
upon which the decision is based is substantial and has probative 
value." The question of whether a decision is based upon substantial 
evidence is distinct from the question of whether the evidence was 
properly admitted.” 

Because of the conclusion we reach, we need. not consider at length 

the other contentions of the parties. It may be true—as the Govern: 
ment asserts—that various exhibits questioned by the appellant qualify 
for admission into evidence as records kept in the ordinary course of 
business * or as official Government documents," or as well-recognized . 
exceptions to the hearsay rule. The question presently before us, how- - 

"ever, is not whether an appeal file exhibit satisfies the formal tests for 

8 Kean Construction Company, Inc., IBCA-501-6-65 (April 4, TOM: 74 TD. 106, 67-1 
BCA par. 6255, 

® Hogers & Higgins v. United States, 185 Ct. Cl. 765 (1968). 

0 h.g., Ingram v. Gardner, 295 F. Supp. 380) (N.D. Miss. 1969) ; Wheatley 5 vy. Shields, 
292 F. Supp. 608 (S.D.N.¥. 1968). 

a. Alfred. F. Moretlt v. United States, 177 Ct. Cl. 848. (1966), and cases cited therein: 
Southern Stevedoring Co., Inc. et al. v. Voris, 190 F. 2d 275. (Sth Cir. 1951) and Glenden- 
ning V. Ribvicoff, 213 F.: Supp. 301 (W.D.-Mo. 1962), cited by the appellant, are readily 
distinguishable in that in those:.cases 'the-administrative decisions in question were sup- 
ported only by hearsay which was not considered to be substamtial evidence. 

12 Sea Samuel Jacobowitz v. United States, Ct. Cl. 184-68 (April 17, 1970). 

13Tt has been held that where a written record is offered under 28 U.S.C. 1732 as a 
substitute for a witness’ testimony at the trial, there must go with the offer, as an implied 
qualification under the statute, the: assurance that the written record is accurate and 
trustworthy. Bowman v. Kaufman, 387 F. 2d 582 (2d Cir. 1967). In United States v. 
Hickey; 360 F. 2d 127 (7th Cir. 1966), cert.. denied, 385 U.S: 928, the Court stated that 
the admissibility. of a memorandum under section 1732 did not depend on whether it 
constituted a precise reproduction, of the act, occurrence or event of which it was evidence. 

44For admissibility under 28 U.S.C. section 1733 the facts stated in the official docu-— 
ments must have been within the personal knowledge and observation of the recording ~ 


official or his subordinate. Reports based upon. information gleaned second-hand from 
random sources must be excluded. Olender v. United States, 210 F. 2d 795 (9th Cir. 1954). 


110 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [77 LD. 


admissibility into evidence but is rather whether the present state of 
_ the record indicates that the contracting officer considered the ques- 
tioned exhibits in reaching his decision. If he did so consider them, then 
the particular exhibits in. question should be retained in the appeal 
file even though they may not (1) satisfy the tests prescribed for records 
maintained in the regular course of business (11) qualify as official 
Government documents, or (iii) otherwise constitute a recognized ex- 
ception to the hearsay rule. If he did not consider the questioned ex- 
. hibits, however, they should be expunged from the appeal file even 
‘though it appears that they will be admissible into evidence if prof- 
fored at the hearing.® 
Initially (the appellant’s objection to the er file ** was centered 
upon Exhibit No. 40 (Master Photo Album), Exhibit No. 41 (excerpt 
from. a talk by a Government employee to the Bureau of Reclamation 
- Concrete School, and related color slides) and Exhibit No. 42 (16-mm 
Motion Picture Film). In addition to objecting to the inclusion of the 
Master Photo Album in the appeal file, the appellant has characterized 
the captions on various photographs as misleading, self-serving and 
inflammatory.’ At the pre-hearing conference on November 19, 1969," - 
the appellant asserted that the relevance of Exhibit No. 41 to the issues 
involved in the appeal was extremely remote and that the 16-mm 
Motion Picture Film represented by Exhibit No. 42 was highly preju- 
dicial to the appellant. , . 
The appellant, however, has not contested the Government’s fiat 
assertion that Exhibit Nos. 40, 41 and 42 were considered by the 
- contracting officer in reaching his findings.*® We conclude therefore 
that all three of these exhibits are properly in the appeal file. A sharp 
distinction must be made, though, between allowing unauthenticated 
photographs to remain in. the appeal file and the probative value ?° 


156 Eg., there appears to be little doubt that the correspondence, notes of conference; 
memoranda and reports. to superiors involved in Category I exhibits were written in the 
course of official duties by the personnel concerned. 

i¢ These. were the only appeal file exhibits: to which specific objections were yaised at 
the pre-hearing conference of. November. 19, 1969, At the time of the conference, however, 
appellant's counsel had not completed his review of the appeal file. See Memorandum to 
the Files (Conference) of November 20, 1969. 

17'The same objection has been made to the photomrapha attached to the ‘Government’ s 
Statement of Position of August 2, 1968. ; 

18 Note 16, supra. 

1° Response to Appellant’s Motion to Expunge, Appendix A, Government's Comments on 
Specific Objections to Exhibits, pp. 3; 4. 

20 Tt is, of course, well settled “that the * * * photograph must first, to be admissible, 
be made part of some qualified person’s. testimony. Some one must stand forth as its 
testimonial sponsor, in other words (as is commonly said), it must be verified.” 3 Wigmore, 
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to be accorded to photog raphs for which no ) authentication i is provided 
at the hearing. 

The Board does not accept the appellant's ar gument that the graphs, 
charts and summaries constituting Category III exhibits should be 
expunged from the appeal file on the ground that they are not the 
original records. To do so would greatly increase the time and effort 
required for making the record upon which the decision will be based. _ 

Where, as here, the Government has offered to make the voluminous’ 
records from which the exhibits were compiled available to the ap- 
pellant prior to the hearing," there is no reason to suppose that the 
appellant’s rights would be prejudiced by including the documents in 
the appeal file. It does not appear, however, that a- majority of the 
schedules, graphs, charts and summaries in question were in fact con- 
sidered by the contracting officer in making his decision.?* In these 
circumstances the Government may wish to, proceed by way of dis- 
_covery, where appropriate,”* as the only practicable way of making the 
. contents of the voluminous records available to the trier of fact. 

The appellant asserts that the proposed or adopted specifications for 
concrete pipe of other users of such pipe (Category VI) and Cen-Vi-Ro 
specifications, advertising and sales bulletins (Category VII) are 
utterly irrelevant to the appeals. This argument appears to overlook 
the fact that to support the claims asserted the appellant relies upon 
normal industry practice.2* We also note that it is now well settled 


Evidence, 3d Ed. Sec, 793. In this connection it has been held that. testimony of the 
photographer is not necessary—all that-is required is testimony ‘that the photograph is a 
correct representation. of the objects it portrays. Adams v. City of San Jose, 164 Cal. 2d 
665, 3380 P. 2d 840° (1958). Cf. Sisk v. State, 382 Md. 155, 192 Atl. 24 108 (1963) (photo 
excluded beeause there was no evidence it was a fair representation of the scene it pur- 
ported to represent). 

21 See 4 Wigmore, Evidence, 8d BEd. Sec. 1230; Augustine v. Boeeies: 149 PF, 2d 93 (9th 

Cir, 1945). See also Willapoint Oysters, Inc. v. Hwing, 174 -F, 2d 676 (9th Cir. 1949), cert. 
denied, 338 U.S. 860: (1949), in which it was held not to be reversible error to admit into 
evidence in an administrative proceeding a summary tabulation but to exclude worksheets 
from which the tabulation.was prepared where petitioner had adequate access to work- 
sheets and used information thereby obtained for cross-examination. Accord: McDaniel v, 
United States, 343 F.2d 785 (5th Cir. 1965), cert: denied, 882 U:S. 826° (1965) (summary 
of books and records held admissible provided. Grose-eraminacion: is allowed and original 
records are available) . 
_ #2 There is nothing to show the dates upon which they were praputel: While the findings 
‘cover some of the same ground as do the exhibits in question, it cannot be said with any 
degree of certainty that the findings are based: upon material obtained from the exhibits 
‘rather than from other sourees. 

23 See Allison & Haney, Inc., IBCA—58T-9-66 Aap 19, 1967), 74 I.D. 178, 67-2 BCA 
par. 6401. 

* See Statement of Claim of October 13, 1966 (IBCA-718-5- 68), p. Al and: Statement of 
Claim of November 7, 1966 (IBCA—755~12-68) , p. C12. 
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that evidence of trade practice and custom is admissible to show the 
trade meaning of contract language, notwithstanding that the con- 
tract appears to be clear and unambiguous.”> We cannot say, therefore, 
that the specifications utilized by other purchasers and users of con- 
crete pipe are not relevant and material to these appeals. The same 
reasoning appears to be applicable to the Cen-Vi-Ro specifications, 
‘sales and advertising bulletins. Here, again, however, these records 
_ fail to show a nexus between the findings and the questioned exhibits.” 


u Conclusion 


1. Applying the foregoing tests to the questioned exhibits, the 
appellant’s motion to expunge exhibits from the appeal file is granted an 
to the following extent: 

A. Exhibits 62, 90 and 91 are expunged on the ground that they are 
dated. (or were prepared) subsequent to the date of the contracting 
officer’s findings. 

B. Exhibits 52 through 59, 61, 63 through 68, 71 through 75, 92 
through 94 and 109 through 115 are expunged on the ground that 
they are not referred to specifically in- the findings and the dates. of 
their preparation is not established by the record. 

2. Exhibits 48 and 99 are expunged ‘on’the ground that the Goren 
ment has admitted ** that they summarized and are redundant of 
material included in other exhibits contained in the appeal file. 

3. All of the exhibits expunged from the appeal file are being re- 
turned to Government counsel by letter of this date. 


Wut F. McGraw, Chairman. 
I concur: : 


Spencer T. Nissen, ember. 
I concur: 
SuprMan P. Kimpatr, Member. 


% Gholson, Byars & Holmes Constr. Co. v. United States, 173 Ct. Cl. 874 (1965), and 
eases cited. 

*6In advance of the hearing the Government ‘may wish to establish the authenticity of 
such exhibits by resort to discovery, where appropriate. 

77 By this action we are not to be understood as intimating any opinion on the question 
of the admissibility. of particular exhibits if they are proffered at the hearing. 

*8 Response to Appellant’s Motion to Bxpunge, Appendix A, Government’s Comments on 
Specific Objections to Exhibits, p. 3. : 


@ S, GOVERNMENT PRINTING OFFICE: 1970 


uti - CRIMINAL JURISDICTION OF INDIAN TRIBES OVER 113 
NON-INDIANS _ 
— August 10, 1970 


CRIMINAL JURISDICTION OF INDIAN TRIBES OVER NON-INDIANS 


Indian Tribes: re Criminal Jurisdiction: Law . and 
Order—Statutes 

Indian tribes’ generally do not possess criminal jurisdiction -over. non-In- 
dians unless there still remains in force a treaty provision whereby a tribe 
acquired “exclusive jurisdiction over such offenses” as. provided by sec- 
tion 1152, Title 18, United States Code. While that reference to exclusive 
tribal jurisdiction still appears in section 1152, it is doubtful that any such 
jurisdiction has. survived. since, though initially some treaties. may have 
. granted . criminal jurisdiction over non-Indians, later treaty. provisions 
usually required the tribes to seize and surrender offenders to designated 

. Federal officials. 


M-36810 sf August 10,1970 


To: Secretary or THE InTERIor. 


Supsecr: Crimrnau Jurispicrion or Inpran Trises over Non- 
, INDIANS. 


You requested, by furnishing this office a copy of your memorandum — 
of March 9, 1970, to the Vice President, that we review the problems of © 
state. taxation on Indian reservations and tribal jurisdiction. over non- 
Indians. I have undertaken in this memorandum a review of tribal 
criminal jurisdiction over non-Indians,': We. will consider the state 
taxation matter in a later memorandum. 

The question of criminal jurisdiction of an Indian tribe over a non- 
Indian was ruled on in Fx parte K. enyon, 14 Fed. Cas. 353 (No. 7720) 
(C.C.W.D. Ark., 1878). The court in that case denied tribal jurisdic- 
tion of a Cherokee court over a non-Indian accused of theft. Citing 
Revised Statutes of 1873, section 2146, the Court in Kenyon stated in 
part: : i. 
| * * 8 if there was any crime committed, at any’time, it was committed not only 
‘beyond the place over which the Indian court had jurisdiction, but, at the time it 


was committed, by one over whose person such court did not have jurisdiction ; 
because to:give this.court jurisdiction of the person of the offender, such offender 


1It should be noted that the question of tribal jurisdiction discussed in this memorandum 
relates to action by tribes in the exercise of remaining sovereign authority and does 
not relate to Courts of Indian Offenses which are courts established by the Secretary and 
by the provision of 25 CFR Part 11 exercise jurisdiction. over Indians only. See United 
States v,.Clapox, 35 Fed. 575 (D.C. Ore. 1888). Further, ‘not all Indian groups organized 
under the Indian Reorganization Act,°48 Stat. 987, retained sovereign authority if they. 
were not recognized as sovereign prior to being reorganized. See Federal Indian Lew, 
Interior Department (1958), p. 411; fn. 36..In organizing under written. constitutions 
.. most tribes have limited criminal jurisdiction of their-laws and courts to Indians. 


77 I.D. Nos. 6, 7, 8, and 9. 
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must be an Indian, and the one against whom the offense is committed must also 
be an Indian.* 


Revised Statutes Section 2146, supra, provides: 


Sec. 2146.The preceding section [extending the general laws of the United 
States to Indian country] shall not be construed. to extend to any. Indian com- 
mitting any offense in the Indian country who has been punished by. the local law 
of the tribe, or to any case where, by treaty stipulations, the exclusive jurisdic- 
tion over such offense, is or may be secured to the Indian tribes respectively. 


Section 2146 derived from section 25 of the Act of June 30, 1834, 4 
Stat. 729, 733.2 Section 25 of the 1834 Act was construed by the Attor- 
ney General as excluding criminal jurisdiction over non-Indians. See 
2 — Atty. Gen. 693 (1834) at page 695: 


* % * the 25th section of the act of the 30th of June, 1834, declares that so much 
of the laws of the United States as provides for the punishment of crimes com- 
mitted within any place within the sole and exclusive jurisdiction of the United 
States, shall be in force in the Indian country ; with a proviso, that the same shall 
not extend to crimes committed by one Indian against the person and property 
of another: thus evidently proceeding on the supposition that, under. the treaties 
in relation to the Indian/country west of the Mississippi, the Indian laws would 
only be applicable to Indians themselves. : 


See also 7 Op. Atty. Gen. 174 (1855) at page 179: 


* * ® the Choctaws express a wish in the treaty that Congress would grant to 
the Choctaws the right of punishing, by their own laws, “any white man” who 
shall come into the nation, and infringe any of their national regulations (Art. 
4). But Congress did not accede to this request. On the contrary, it has made pro- 
vision, by a series of laws, for the punishment of crimes affecting white men, 
committed by or on them in the Indian country, including that.of the Choctaws, 
by the courts of the United States. (See act. of June 80, 1834, iv Stat.“at Large, 
p. 729, and act of June 17, 1844, v Stat. at Large p. 680.) These Acts cover, so far 
as they go, all crimes except those committed by Indian against Indian. 


‘Section 2146 was incorporated i in Section 1152 of Title 18, United 
States Code.‘ 


2 Accord, Ex parte Morgan, 20 Fed. 298, 308 (D.C.W.D.Ark. (1883)) also based upon 
construction of R.S. Sec. 2146. Though this and the 1855 opinion of the Attorney General, 
infra, suggest that Indian tribes do not have jurisdiction over members who commit 
offenses against non-Indians, the practice and interpretation given Section 1152, United 
States Code, Title 18, has been to recognize jurisdiction. of tribes over offenses by tribal 
members against non-Indians. See Federal Indian Law, Interior Department (1958) 
pp. 447-448 ; 55 LD. 14, 58. : 

That section reads as follows: 

“Sec. 25. And be it further enacted; That so much of-the laws. of the United States as 
provides for the punishment of crimes committed within any place within the sole and 
exclusive jurisdiction of the United States, shall-be in force in. the Indian country: 
Provided, The same shall not extend to crimes. committed by one Indian against the 
person or property of another Indian.” 

*See reviser’s note, Section 1152, Title 18, U.S. Code provides: 

“Wxcept as otherwise expressly provided by law, .the general laws.of the United States 
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Where the provisions of a statute are carried forward and embodied 
in a codification in the same, or substantially the same words, the latter 
provision is considered a continuance of the former statute and of the 
policy and the interpretations given that statute. 82 C.J.S. Statutes 
sec, 276. It.is my conclusion, therefore, that unless there still remains 
in force a treaty provision whereby a tribe’ acquired “exclusive 
jurisdiction over such offense” as provided by Section 1152, Indian 
tribes generally do not possess criminal jurisdiction over non-Indians. 

Though the statute, 18 U.S.C. sec. 1152, retains that reference to 
exclusive tribal jurisdiction acquired by treaty it is doubtful that any 
such jurisdiction which may have been vested in a tribe has survived. 
It is interesting, in this regard, to note that the Cherokee treaty of 
1791, 7 Stat. 39, included this provision : 

If any citizen of: the United States, or other person not being an fnaian shall 
settle on any of the Cherokees’ lands, such person shall forfeit the protection 
of the United States, and the Cherokees may pene him or not, as they may 
please. 

_ That provision was amended by is treaty of February 27, 1819, xi 

Stat. 195, which provided that “white intruders” were to be procéeded 
against by the United States in accordance with the provisions of the 
Trade and Intercourse Act of 1802, 2 Stat. 139. Similarly, though 
by the provisions of some early ‘treaties criminal jurisdiction was 
granted Indian tribes, provisions in later treaties required tribes to 
seize and surrender trespassers or “badmen” to designated Federal 
officials. While we have not made an exhaustive survey of treaties with 
respect to provisions granting criminal jurisdiction over non-Indians, 
and therefore subject to the possibility that in.a rare instance such 
jurisdiction may have survived, the answer to the question posed by 
the members of the National Cauncil on Indian Opportunity must be 
that Indian tribes do. not possess criminal jurisdiction over non- 
Indians, such jurisdiction a in either the state or Federal 
governments. 

MrrcHEeLu ls 
Solicitor. 

netsh penieidibet of offenses committed in any place within. the sole and exclusive 


jurisdiction. of the United States, except the District of Columbia, shall extend to the. 
Indian country. 

“This section shall not extend to offenses committed by one Indian against the person 
or property of another Indian, nor to any Indian committing any offense in the Indian 
country who has been punished by the local law of the tribe, or to any case where, by 
treaty stipulations, ‘the exclusive jurisdiction over such offenses is or may be secured to 
the Indian tribes respectively.” : & 
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APPEAL BY THE CONFEDERATED SALISH AND KOOTENAI TRIBES 
OF THE FLATHEAD RESERVATION, IN THE MATTER OF THE 
ENROLLMENT OF MRS. ELVERNA Y. CLAIRMONT BACIARELLI 


TA-1972-X~9 Decided August 25,1970 


Indian Tribes: Enrollment 
The enrollment actions of a tribal enrollment committee and a tribal 
eouncil, acting under a duly adopted and. approved tribal constitution. that 
does not provide for review by ‘the Secretary, and in the absence of an 
applicable act of Congress, are final insofar as they relaite solely to tribal 
questions, : 


Indian Tribes: Enrollment Ajpedle:Sebreiaty’ of the Interior 


Onee a tribal council acts to deny a person’s application for aavoliment: ; 
and there is no provision in the tribal constitution or in an applicable act 
of Congress for appeal of tha't-determination to the Secretary, there exists 
jurisdiction in the Secretary to review only the effect of the council’s action 
on the distribution of tribal assets over which the Secretary has been granted 
authority as ‘trustee by the Congress. 


Mn. Frep Wuitwortn, Chairman, 
Confederated Salish and K ootenat Counell; 
Diuon, Montana 59831 


August 25, 1970. | 
Dear Mr. Wurrworrs: | 


The Confederated Salish and Kootenai Tribes of the Flathead 
Reservation appeal from a decision dated August 19, 1969, by the 
Acting Deputy Commissioner of Indian Affairs, upholding a decision 
of April 1, 1968, by the Area Director. Assuming jurisdiction for the 
Department and agreeing with Mrs. Baciarelli’s interpretation of 
Article IIT of the Tribes’ Constitution? and tribal ordinance 


1 Article II, as approved May 5, 1960: ; 

Section 1. Confirmation of Rolls —The membership of the Confederated Tribes. of the 
Flathead Reservation is eonarmee in accordance with the per capita rolis as from time to 
time prepared. 

Section 2. Present Membership.—Membership in the Tribes on and after the date of the 
adoption of this amendment shall consist of all living persons whose names appear on the 
per capita roll of the Confederated Salish and Kootenai Tribes of the Flathead Reservation, 
Montana, as prepared for the per capita distribution as shown on the per capita roll paid 
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35-Ay 2 the Area Director and the Acting Deputy Commissioner pro- 
noebd to a consideration of the facts in the case and ordered Mrs. 
Baciarelli’s enrollment. 


in February 1959 together with all children of such members, born.too late to be included 

on such per eapita roll and prior to the effective date of this section. who possess one-fourth 

(14) or more Salish or Kootenai blood or both and are born to.a member of the Confederated. 
Tribes of the Flathead Indian Reservation. Subject.to review by the Secretary of the 

Interior, the Tribal Council shall make any necessary corrections in this 1959. membership 

roll so that. no one eligible for membership under prior constitutional provisions shall be 

excluded therefrom. 

Section 3. Future Membership. —Future membership may be regulated from time to time 
by ordinance of the Confederated Tribes subject to review by the Secretary of the Interior. 
Until and unless an ordinance is adopted any person shall be enrolled as a member who 
shall.(a) apply, or have application made on his behalf, establishing eligibility under this 
provision ;:(b) show that he is a natural child of a member of the Confederated: Tribes ; 
(ce) that he possesses one-quarter (14) degree or more blood of the Salish or Kootenai Tribes 
or both, of the Flathead Indian Reservation, Montana; (d) is not enrolled on some other 
reservation. 

Section 4. Adoption.—The Tribal Council shall have the power to enact and promulgate 
ordinances, subject to review by the Secretary of the Interior, governing the adoption of. 
persons as members of the Confederated Salish and Kootenai Tribes. 

o * * 7 * eo * 
_ Section, 7. Current Membership Rott.—The membership roll of the Confederated Salish and 
Kootenai Tribes of the Flathead: Reservation shall be kept current by striking therefrom the 
names of persons who have died or have lost membership pursuant to this Constitution 
and adding thereto the names of persons who shall have established eligibility or been | 
adopted. The roll so prepared shall be the basis for determining the right of persons whose 
names appear thereon to share in annual per capita distribution of funds or in any. other 
‘tribal property; subject-to Secretarial approval. 
Section 8. Rules of Procedure.—The Tribal Council shall have the authority to prescribe 
‘ rules to be followed in compiling a membership roll in accordance with the provisions of 
this article, the completed roll to be approved by the Tribal Council of the Confederated 
Salish and Kootenai Tribes. In ease of distribution of tribal assets, the roll shall be 
submitted to the Secretary of the Interior for final approval as may be provided by law. 

2 Ordinance 35—A, as approved November 24, 1961: 

BE IT HNACTED BY the Councit of the Confederated Salish and Kootenai Tribes, That 
this Ordinance is adopted for the purpose of establishing uniform procedures for enrollment 
{including enroliment by adoption) pursuant to the Constitution and Bylaws of the Con- 
federated Salish and Kootenai Tribes of the Flathead Reservation, Montana, (henceforth 
referred to as the Constitution) as follows; 

A. Procedure for enrollment under Article IT, Section 8 of the Constitution, —The appli- 
cant, or the next friend of the applicant if applicant is too young to.act on his own behalf, 
must: 

1. Make formal application to ae Tribal Council requesting enrollment as a member of 
the Confederated Tribes ; 

2. Show that he (or she). is a natural child of a member of the Soneedcreiet Tribes, 
giving necessary data on, such parent; 


» Footnote continues on next page. 
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The case involves: () the authority of the Secretary to order the 
tribal enrollment of Mrs. Baciarelli; (2) the authority of the Secretary 
to consider Mrs. Baciarelli to be a sneer of the Tribes for the limited 
purpose of receiving tribal funds or property over which the Secretary 





8. Show that he (or she) possesses one-quarter degree or more blood of the Salish or 
Kootenai Tribes, or both, of the Flathead Indian Reservation, Montana ; 

4. Show that he (or she) is not enrolled on some other reservation. 

B. Procedure for enrollment by adoption under Article II, Section 4 of the Constitution— - 

“The applicant must: ~ 

i. Make formal application to the Mribal Council requesting ‘enrolment by adoption as. a 
member of the Confederated. Tribes ; 

2. Establish one of the following : . 

(a) Show that he (or she) was eligible at birth for enrollment under the provisions 
of Article II, Section 1(b) of the Constitution as it existed prior to amendment, and that 
he (or she) was born prior to May: 4, 1960. That is, the applicant must show that he 
(or she) was born to a member of the Confederated Salish and Kootenai Tribes of the 
Flathead Reservation who was a resident of the Reservation at the time of his (or her) 
birth, Residence means actual residence within the boundaries of the Flathead Reservation. 
A member who was, or is, merely temporarily away from the Reservation for the purpose 
of attending school or serving in the Armed Forces of the United States (Army, Navy, 
Air Force, Marine Corps, Coast Guard), provided he continues to maintain his home on 
the Reservation, shall be considered a resident. In the event the member does not return 
to the Reservation after completion of school or discharge from the Armed Forces, such 
member shall be considered a non-resident from the date of departure from the Reservation 
for school or the Armed Forces. Absence from the Reservation for work, including war 
work, does not constitute temporary absence under this provision. 

(b) As an alternative to (a) above, show that he (or she) was eligible at birth for 
enrollment under the provisions of Tribal Ordinance 4A and was born during the period 
from October 4, 1946, to April 2, 1951; that is, he (or she) was‘ born to an enrolled and 
recognized member of the Confederated Salish and Kootenai Tribes, and possesses. no less 
than one-sixteenth degree. of Salish or Kootenai blood, or both. Under this particular. pro- 
vision, only, residence of the member parent on the Reservation at time of birth is not a 
requirement, except that those members who had continually resided away from: the 
Flathead Reservation for a period of 10 years lost the right to enroll their children, unless - 
such member’ was employed in government service, or in educational or public institutions, 
or was 2 non-resident because of ill health. When ill health was the reason, then a doctor’s 
certificate stating the causes of ill health and the need for living away from the Reservation 
is necessary. 

(c) As an alternative to (a) and (b) above, show that he (or she) was eligible at birth : 
under the provisions of Tribal Ordinances 10A or 18A and was born during the period 
from April 3, 1951, to May 4, 1960; that is, he (or she) was born to a member regardless 
of residence and possesses no less than one-fourth degree of Salish or Kootenai blood, or both. 

3. Show that because of neglect or. error he (or she) was not enrolled when eligible 
under 2 (a), (b), or. (c) above. 

4. Show that he (or she) is not enrolled-on some other reservation. 

C. General Provisions 

1. The Tribal Council must pass on adoptions before they are lawful, a ‘majority of the 
quorum voting for the motion. 

2. The rights of: all enrollees are prospective only and. enrollment as'a member does : 
not entitle the enrollee to retractive[sic] rights and privileges. 

3..The applicant for enrollment, including enrollment by adoption, must assume the 
-burden of proof on all matters incident to his enrollment. 


* * * *® * * * 
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has been granted authority by the Congress; and (3)-the interpretation 

. of the tribal constitution and ordinance as they bear on the facts of 

Mrs. Baciarelli’s petition. Each point will be considered in turn. Be- 

cause of our determination of the legal issues and our interpretation 

of the tribal constitution and ordinance, it will be unnecessary to con-. 

sider the questions of fact. Accordingly, the documents submitted as 
“additional information” by Mr. Richard A. Baenen on September 15, 
1969, have played no part in the consideration of this appeal. 

First. There exists in the Secretary of the Interior no jurisdiction to ” 
enroll Mrs. Baciarelli asa member of the Confederated Tribes. 

Enrollment in the Tribes is governed by the tribal constitution and 
the tribal ordinances adopted thereunder. No prowastan is contained im 
them for secretarial action or.review. 

The enrollment actions of the enrollment committee and the tribal. 
council, therefore, acting under a duly adopted and approved consti- . 
tution that does not provide for review by the Secretary, and in the 
absence’ ofan applicable act of Congress, are final insofar as they relate 
solely to tribal questions. ‘Where, as here, there is no provision in the 
tribal constitution for review by the Secretary, and where, as ‘here, | 
there is no applicable act of Congress, the Secretary’s authority be- 
comes pertinent only where there is trust property under his super- 
vision to disburse to the members of a tribe. Nowhere in Ordinance 
35-A is the Secretary granted authority under the tribal constitution — 
to order the enrollment of a person rejected by the Tribal Council; the 
Secretary’s only power, recognized by Sections 7 and 8 of Article II, 
is to order that tribal assets under his supervision.as trustee be dis- 
tributed to someone not listed on the roll prepared by the Tribal 
Council. Martinez v. Southern Ute Tribe of Southern Ute Reservation, 
249 F, 2d 915, 920: (10th Cir. 1957), cert. dented, 356 U.S. 960 (1958), 
states a tribe’s power to determine its membership as follows: 

[Ijn absence of express legislation by Congress to the contrary, a tribe has the 


complete authority to determine all questions of its own membership, as a politi- 
cal entity. [Citations omitted. | 


See also 55-1.D. 14, 83 (1934) : 
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The power of an Indian tribe to determine questions of its own membership 
arises necessarily from the character of an Indian tribe as a distinct political 
entity, * * * 


Second. Once the: Tribal Council acted. to deny Mrs. Baciarelli’s 
application for enrollment, there existed jurisdiction in the Secretary 
to review only the effect of the Council’s action on the distribution of — 
tribal assets over which the Secretary exercises authority for the United 


States. 
See 58 I.D. 628 (1944), where the distribution of funds. was at issue. 


See also Martinez, supra: 


* * * [I]t has been held that 25 U.S.C.A. sec. 163 and its predecessors qualify 
that power of an Indian tribe [to determine questions of tribal enrollment] where 
the question involved is the distribution of tribal funds and other property under. 
the supervision and control of the federal government. [Citations omitted.] It 
appears that-for purposes of which the tribe has complete: control, the ‘tribe 
conclusively determines membership; but where departmental action is author-' 
ized, the department may approve or disapprove the membership rolls of the 
tribe. 


See also 58 I.D. 14, 39-40 (1934) : 


The power of an Indian. tribe to determine its membership is subject to the 
qualification, however, that in the distribution of tribal funds and othér property 
under the supervision and control of the Federal Government, the action of the 
tribe is subject to the’ supervisory authority of. the Secretary..of the Interior. 
[Citations omitted.] The original power to determine membership, including the - 
regulation of membership by adoption, nevertheless remains with the tribe, and 
in view of the broad provisions of the Wheeler-Howard Act, it is my opinion that 
the Secretary. of the Interior may in the future define and confine his power of 
supervision in accordance with the terms of the constitution adopted by the tribe 
itself and approved by him. 


Third. Though the Secretary may not order Mrs. Bacietellt s enroll- 
‘ment for tribal purposes, he may, if he disagrees with the Tribes’ con- 
clusion that she does not qualify for tribal membership under their 
constitution and ordinances, order a member’s share of the tribal assets 
under his supervision as trustee to be paid to Mrs. Baciarelli. However, 
we find that the interpretation here made of Article IT and Ordinance 
35-A by the Council, upon which her right to tribal membership de- 
pends, is correct, and that the interpretation of them made by the 
Bureau of Indian Affairs is erroneous. 
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The legislative history of Article II, adopted January 20, 1960, 
and. approved by the Secretary on May 5, 1960, is pertinent. It followed 
a 1958 opinion by the Deputy Solicitor, 65 LD. 97, that, in effect, 
invalidated tribal rolls prepared under previous enrollment ordi-~ 
nances. The Tribes were satisfied with their rolls, and so Section 1 of 
the new Article IT settled the matter. Section 2 was intended only to 
bring up to the 1960 date of the new Article IT the roll prepared in 
1959. Section 4 provides that the Tribal Council shall have the power 


to enact and promulgate ordinances governing the adoption of per- 


sons into the Tribe. Section 3 is the one in question here, since the - 
Area Director and the Acting Deputy Commissioner rely on it for 
their decision and find on the facts of the case that Mrs. Baciarelli 
meets the requirements there set forth. 

The Area Director and the Acting Deputy Commissioner have read 
Section 3 to mean that after May 5, 1960, any applicant, regardless 
of age, meeting the requirements specified in the section, is entitled 
to enrollment. Such a reading would render meaningless the specific 
procedures set forth in Ordinance 35-A. Under Subparagraph 2(a) 
of Ordinance 35-A, establishing the procedures to be followed for 
adoption into-membership under Article II, Section 4, of the tribal 
constitution, adoption is limited to persons born prior to May 4, 1960. 
The clear implication, therefore, is that unenrolled persons born before 

_ that date are not entitled to membership by right under Section.3, just 
as persons born after that date are not eligible for adoption under 
Section 4. The fact that adults as well as minors may apply for mem- 
bership under the provisions of Ordinance 35~A governing Section 3 
membership proves no more than that the Tribes expect the ordinance 
to be in effect at least long enough for persons born in 1960 and later 
to make their own applications if none is made on their behalf ,while 
they are too young to.act for themselves. Since Mrs. Baciarelli was 
born in 1936, she must be enrolled by adoption or not at all. 

Although Mrs. Baciarelli may be able to meet the qualifications for 
adoption set out in Ordinance 35—A, that in itself is insufficient to win 
adoption into the tribes since one of the conditions for adoption. is, as 
stated in C, 1 of the Ordinance: 

The Tribal Council must pass on adoptions before they are lawful, a majority 
of the quorum voting for the motion. 

406-528—70—_2 
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_ Consequently, until. the Tribal Council so acts to adopt Mrs. 
Baciarelli, she will not be a member-of the Tribes either from the 
purely tribal pomt of view or as a person found eligible to share in 
Federal distributions of tribal property. The appeal of the Tribes in 
this case is accordingly sustained, 


Sincerely yours, 


Harrison Lozscn, 
Assistant Secretary of the Interior. 


DePAOLI BROTHERS 
NORTH AMERICAN ROCKWELL CORPORATION 


IBLA~70-525 Decided September 22, 1970 


Private Exchange: Protest—Private Exchange: Classification 


Where, after a land office of the Bureau of Land Management dismissed 
a protest against a private exchange, the protestant shows that it had not 
been served properly with notice of the proposed classification of the public 
land for exchange, the decision will be set aside and the case remanded for 
compliance with the land classification procedures prescribed by the Depart- 
ment’s regulations. ‘ 


APPEAL FROM NEVADA LAND OFFICE, 
BUREAU OF LAND MANAGEMENT 

DePaoli Brothers have appealed to the Director, Bureau of Land 
Management, from a ‘decision dated February 2, 1970, wherein the 
Bureau’s land office at Reno, Nevada, dismissed a protest by DePaoli 
Brothers against a private exchange application filed by North Ameri- 
can Rockwell Corporation, N.3476.1 

Among other contentions in their protest and appeal, DePaoli 
Brothers allege that they had not been served with notices of the pro- 
posed classification or of the classification of the lands involved in 
the exchange application, as required by 43 CFR 2411.1-2(b) (now 


1 Effective July 1, 1970, the Board of Land Appeals, Office of Hearings and Appeals, 
assumed jurisdiction over ail appeals pending before the Director, Bureau of Land Manage- 
ment, in the exercise of supervisory jurisdiction of the Secretary of the Interior (35 F.R. 
10012, June 18, 1970). 
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43 CFR 2462.1). The land office decision acknowledged that the Bureau 
had erred in not notifying DePaoli Brothers, a duly authorized user, 
under grazing permit, of some of the lands included in the proposed 
classification and in the classification for disposal by exchange. 

The Department’s regulations implementing the Classification and — 
Multiple Use Act, 48 U.S.C. sec. 1412 (1964), provide that all author- 
ized users of the public land, including grazing permittees or licensees, 
will be given notice of any proposed classification of the land, and the 
opportunity to be heard by the State Director, Bureau of Land 
Management, on the proposal. This provision is mandatory in its 
nature. 

As the State Director did not follow the requirements of the Depart-. 
ment’s regulations in processing the Bureau-motion classification, 
WN 2573, through failure to serve notice of the proposed classification. 
on DePaoli. Brothers, it must beheld that the purported classification 

_ for disposal is ineffective. The published notice of the exchange appli- 
cation of North American Rockwell Corporation must be set aside as 
being premature for the reason that the selected land in the exchange 
application is not supported by proper classification for disposal by © 

exchange. This, of course,.makes the appeal by DePaoli Brothers moot. 

Therefore, pursuant to the authority delegated to the Board of Land 
Appeals by the Secretary of the Interior (211 DM 211.13.5; 35 FR. 
12081), the decision appealed from is set aside, and the case is 
remanded to the Bureau of Land Management for further action con- 
sistent with this decision. 


Newton Frisuzere, Chairman. 
2o2 CONCUR: | 

Francis Mayrnur, Member. 

I concur: 


Epwarp W. Srusgzine, ember. 
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Phosphate. Leases and Permits: Permits. 


An application for a phosphate prospecting permit is Sager. rejected upon 
‘the basis of a previous determination by the Geological Survey that the land 
applied for is subject to the leasing provisions of the Mineral ‘Leasing Act. 
without a review of the evidence relied upon in the initial determination, 
where no evidence is submitted suggesting error in that determination. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


J. D,. Archer has appealed to the Secretary of the Interior from a 
decision dated: February 7, 1969, whereby the Office of Appeals and 
_ Hearings, Bureau of Land Management, affirmed a decision of the 

Idaho land office rejecting his application Idaho 2181, filed pursuant to 
section 9(b) of the Mineral Leasing Act, as added by the act of 
March 18, 1960, 30 U.S.C. sec. 211(b) (1964), for a phosphate prospect- 
ing permit. 

Appellant’s santicat oe was filed on March 18, 1968, for 520 acres of 
land in the SEY, and N44SW sec. 4, SESE, sec. 5, SWI4ZNEY 
sec. 8, and NI4SWY, SEYANWU, NWIANEY, and SEINE, sec. 9, 
T.98., R. 48 E., B.M., Idaho. The application was rejected by the land 
office on October 24, 1968, upon the basis of information contained in. 
a report from the Geological Survey dated August 15, 1968. Accord- 
ing to that report, the described lands were included in phosphate lease 
application Idaho 015934, filed on January 8, 1965, by Don L. Mount, 
and although the lease application was subsequently withdrawn, the 
lands were, at that time, determined to be subject to the leasing provi- 
sions of the Mineral Leasing Act. See Don L. Mount, A-30682 (May 5, 

1967). 

Appellant challenged the action of the land office, arguing in an ap- 
peal to the Director, Bureau of Land Management, that the classifica- 
tion procedure prescribed by the law and the regulations was not 
followed and that no evidence was cited by the Geological Survey in its 
report which would show the lands to be subject to the leasing provi- 
sions of the Mineral Leasing Act. 

The Office of Appeals and Hearings found, in its decision of 
February 7, 1969, that appellant had asserted, without substantiation, 
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that the lands applied for are subject to the prospecting provisions 
of the Mineral: Leasing Act and that he had, in effect, suggested that 
a reclassification of the land was required to be made pursuant to his 
application. After pointing out that a prospecting permit may not be 
issued for land when information is available from which the existence 
and workability of phosphate deposits within that land can be deter- 
mined or inferred, it held that the lands in question had been found to 
contain sufficient phosphate to warrant development under the leasing 
provisions of the act, that appellant’s argument was not persuasive of 
error.in the classification of the lands as suitable for leasing only and 
that appellant’s application was, therefore, properly rejected. 

In his current appeal, Archer again makes the bald assertion that 
the lands applied for are subject to the prospecting provisions of the 
Mineral Leasing Act for the reason that it is necessary to conduct 
exploration to determine the existence or workability of phosphate 
deposits. Again he fails to suggest why such exploration is necessary. 
The main thrust of his argument appears to be that his application 
cannot be rejected without a formal report, prepared in express re- 
sponse to his application, on the geology of the lands described in the 
application. He asserts that: 

The Geological Surveys [sic] position is that once having reported on portions 
of lands they have no further obligation to adjudicate further cases on their 
merits. 

There is no formal classification by the Survey, aS required by the law and 
regulations. The application must be considered on its own merits as to the lands 
applied for. i 

. The Survey has filed no report specifically showing why the lands should be 
subject to leasing. * * * 

Undeniably, appellant’s application “must be considered on its own 
merits.” But what merits has the application which have not been 
considered ? 

Appellant does not explain what “law and regulations” have been 
violated or ignored in this case. The fact is that neither the statutes 
(48 U.S.C. secs, 211-214 (1964)) nor the Department’s regulations 
(48 CFR Part 3160, 1970 Rev.) + prescribe the manner in which a 


1 The Department's regulations were revised on May 12, 1970, and the applicable regula~- 
tions are now contained in 43 CFR Part-3500, 35 F-R. 9699 (June 13, 1970). 


126 ~ DECISIONS .OF THE. DEPARTMENT OF THE INTERIOR [77 LD. 


determination as to whether or not land is subject to the issuance of a 
phosphate prospecting permit is tobe reported. As a matter of practice, 
it is customary for a land office, upon receipt of an application for such 
a permit, to request the Geological Survey to determine whether or not 
the lands described in the application are subject to the prospecting 
provisions of the leasing act. Generally, in response | to such a request, 
the Geological Survey prepares a report in which it sets forth the 
results of any exploratory work which may have been performed in 
the area and incorporates, by reference, published mineral survey 
reports and other pertinent data shedding light on the mineral char- 
acter.of the lands described in the application and in which it. sets 
forth its conclusions with respect to the known presence of workable 
deposits of phosphate. The substance of that report is then incorpo- 
rated into the decision which the land office issues in acting upon the 
application for a permit. 

But while the foregoing procedure is normally followed, the De- 
partment is not precluded from deviating from the pattern in some 
particulars. The Director of the Geological Survey has been expressly 
entrusted by Congress with the “classification of the public lands and 
examination of the geological structure, mineral resources, and prod- 
ucts of the national domain.” 43 U.S.C. sec. 31 (1964). When the 
Geological Survey has concluded from the available geological date 
that further exploration is, or is not, needed to determine the existence 
or workability of phosphate deposits within a particular. area, the 
Secretary may rely upon the reports of the Survey setting forth the 
conclusions reached without examining the technical date upon which 
those conclusions were based. See Carl Nyman, 59 I.D. 238 (1946) ; 
Roland C. Townsend, A-30142, A~30250 (September 14, 1965). 

In this instance, the Geological Survey ‘simply reported that it had 
previously found the lands described in appellant’s application to be 
suitable for leasing, and, upon the basis of its earlier determination, it 
recommended the rejection of the application. The only question pre- 
sented on this appeal is whether such a report is an adequate basis for 
action by the land office. We find that it is. 

This is not to say, of course, that appellant has no right to know. 
what. facts support the conclusions of the Geological Survey or to 
challenge those conclusions. Appellant is entitled, upon proper inquiry 
of the Geological Survey, to be advised of the factual basis for the 
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Survey’s conclusions and to question, for cogent reasons, the soundness _ 
of the Survey’s determination. The record before us, however, con- 
tains no evidence of any attempt on the part of appellant to ascertain 
from the Geological Survey the basis for its Initial determination that 
the lands now applied for are subject to leasing. In the absence of a 
showing that there was an abortive attempt to obtain additional in- 
formation, we do not find that appellant has been denied fair consider-- 
ation of his application. As no error has been shown in the determina- 
tion that the lands are subject to leasing and are, therefore, not subject 
to the prospecting provisions of the Mineral Leasing Act, the applica- 
tion was properly rejected. 

Therefore, pursuant to the authority delegated to the Board of Land 
Appeals by the Secretary of the Interior (211 DM 13.5; 85 E.R. 
12081), the decision appealed from is affirmed. 


Martin Ritrvo, Member. 
I concur: 


Epwarp W. Srevgzine, Member. 
I concur: 


Anne Lewis, Member. 


APPEALS OF AL JOHNSON CONSTRUCTION COMPANY AND 
MORRISON-KNUDSEN COMPANY, INC., AL JOHNSON CONSTRUC- 
TION COMPANY 


IBCA-~789-7-69 IBCA-790-7-69 Decided September 30, 1970 


Contracts: Construction and Operation:. Changed Conditions—Contracts: 
Disputes and Remedies: Burden of Proof—Rules of Practice: Evi- 
dence—Rules of Practice: Witnesses 


A first category changed conditions claim is denied where, in a case decided 
upon the record without a hearing, the Board finds that the appellant has 
failed to show by a preponderance of evidence that the sand content of the 
designated borrow area differed materially from the representations made 
by the Government; or that information allegedly withheld by the Govern- 
ment affected the appellant’s bid with respect to either the sand content 
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represented to be present or the pit ‘recovery factor used. The Board notes 
(i) that the only testing performed by the appellant to determine sand con- 
tent was done some eighteen months after contract completion (ii) that such 
testing involved three of twenty-three test borings for which information was 
shown by the Government in the invitation; and (iii) that the results of 
- the appellant’s testing (as contrasted with that of the Government) were 
stated as conclusions without any details being furnished as to the methods 
employed. in testing or grading of the samples taken. In addition, the Board 
found that appellant had failed to offer any evidenge to support its conten- 
tion that the so-called total accountability approach was based upon an . 
accepted trade practice. 


Contracts: Construction and Operation: Changed Conditions—Contracts: 
Disputes and. Remedies: Burden of Proof—Rules of Practice: -Evi- 
dence—Rules of Practice: Witnesses 


Claims of changed conditions in both the first and second category are 
denied, in a case decided upon the record without a hearing, where the Board 
finds that appellant has failed to show by a preponderance of evidence that 
changed conditions in either category were encountered. With respect to the 
first category changed conditions claim, the Board noted that the appellant’s 
action in acknowledging the accuracy of information provided in the Govern- 
ment’s test borings would appear to preclude appellant from relying upon 
the contention that the conditions represented by the Government’s test bor- 
ings were materially different than conditions encountered in actual excava- 
tion. Respecting the second category changed conditions claim, the Board 
found (i) that conditions encountered could not be said to be unknown where 
the appellant acknowledged that the physical conditions and characteristics . 
of ali materials tested throughout the Government’s aggregate source were 
consistent with its prebid studies; and (ii) that conditions encountered could 
not be said to be unusual where the appellant acknowledged that prior to bid 
it had anticipated that conditions of the type encountered would be met and 
failed to show that the adverse conditions present were materially different 
than should have been expected. 


BOARD OF CONTRACT APPEALS 


These two appeals are similar in that each involves claims by the 
same subcontractor, L. G. Everist, Inc., for additional costs attributed 
to changed conditions in the quantities and quality of sand in differ- 
ent borrow pits, to be used in aggregate for concrete dams under 
separate prime contracts. The dams and borrow areas were at widely 
separated locations, the Morrow Point Dam and Powerplant being 
in Colorado, while the Swift Dam is in Montana.1 

1The two appeals will be discussed in order of their docket numbers with the first being 
‘referred te as the Morrow Point Appeal and the other as the Swift Appeal. The numbered 


exhibits for the Morrow Point Appeal and for the Swift Appeal will be prefixed by the 
letters “M” and “S”, respectively. 
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Both claims were denied by the. contracting officer in Findings of 
Fact dated June 24, 1969. Timely appeals were taken and oral hear- 
ings were requested. Thereafter, the Board denied the Government’s 
Motions ? to dismiss the appeals and scheduled them for hearing. The 
scheduled hearing was never held, however, as a result of counsel for 
the parties entering into a Stipulation of Fact under date of January 
23, 1970, with respect to each appeal-in which they agreed that the 
appeals should be decided by the Board on. the basis Cb Cosmin catany 
evidence of record. 

While the facts agreed to in the stipulations have been ecepied: 
there are a number of matters that are not covered in the stipulations 
for which no satisfactory proof has been offered. In addition, the 
stipulations are subject to other limitations which preclude the satis- 
factory resolution of issues in several instances. One typical form of 
agreement contained in the stipulations is that the “appellant would 
testify” to a certain point. In a few instances that kind of agreement 
has been treated in appellant’s briefs as if it were the equivalent of 
the Government having stipulated to the truth of the matters asserted. 
This is not, of course, the case. In referring to Everist or the Prime 
Contractor, the term appellant will at times be used to designate 
either. For both appeals it has been stipulated that the only issues 
presented relate to entitlement. 


Morrow Point Appeal (IBC A-789-7-69) 


‘The contract in this appeal provided for the construction of the 
Morrow Point Dam ‘and Powerplant on the Gunnison River, and 
related work, for an estimated price of $15,436,066. In. addition to 
the specifications, drawings and other conditions, the contract con- 
tained Standard Form 23-A (April 1961 Edition), including Clause 


2In opposing the Government’s Motion to. dismiss the appeals, the appellant adverted 
to the requests for a hearing and stated: ‘* * * No requirement exists to submit evidence 
in the Pleadings or Complaint. * * * Appellant intends to submit such relevant facts and 
data at the hearings as to establish the merits and value of his claim.” (Ammeliene) S$ answers 
to Government’ 3 Motions to dismiss appeals.) 
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4, Changed Conditions * as a General Provision. Although all phases 
of the work were to have been completed by June 12, 1967, the time 

"was extended for various reasons until May 24, 1968, ? when the work 
was accepted as substantially complete. 

The firm of L. G. Everist, Inc., was the subcontractor employed to 
furnish the concrete aggregate consisting of gravel and sand to be 
obtained from a borrow pit located near Cimarron Creek and in the 
vicinity of the dam site. 

Pre-bid information furnished to all bidders on Drawing No. 116 
(622~D-392) included a table of percentages of sand for 23 test pits 
in the borrow area. These percentages ranged from 12.9 percent to 34.6 
percent, the weighted average percentage shown being 23.2 percent. 
The sand in the North Area (excavated by appellant) was shown to 
contain 8.1 percent silt by weight passing a No. 200 screen. The contract 
specifications required that sand used in the concrete aggregate con- 
tain no more than 8 percent silt. 

Appellant claims that its bid was based on an aatinaes of 89 bdroant 
recovery of usable material from the borrow pit; that changed con- 
ditions were encountered in the borrow area in that the percentage of 
sand that was available amounted to an average of only 17.2518 percent 
over the entire area instead of the weighted average of 23.2 percent,° 
represented by the Government and that for this reason it was neces- 
sary to process 1,067,853 tons of borrow material in order to produce 
the required tonnage of sand, as compared with its original estimate 
for bid purposes of 815,000 tons of borrow material. The ad- 


8“4. CHANGED CONDITIONS ; 

“The Contractor shall promptly, and before such conditions are disturbed, notify the 
Contracting Officer in writing of: (a) subsurface or latent physical conditions at the site 
differing materially from those indicated in this contract, or (b) unknown physical condi- 
tions at the site, of an unusual nature, differing materially from those ordinarily encountered 
and generally recognized as inhering in work of the character provided for in the contract. 
The Contracting Officer shall promptly investigate the conditions, and if he finds that such 
conditions do so materially differ and cause an increase or decrease in the Contractor’s 
cost of, or the time required for, performance of this contract, an equitable adjustment 
shall be made and the contract modified in writing accordingly. Any claim of the Contractor 
for adjustment hereunder shall not be allowed unless he has given notice as above required ; 
or. unless the Contracting Officer grants a further period of time before the date of final 
payment under the contract. If the parties fail to agree upon the adjustment to be made, 
the dispute shall be determined as provided in Clause 6 of these General Provisions.” 

*¥or a portion of the work the time for completion was extended only to May 15, 1968, 
but that segment of the work was accepted as substantially complete on that. date. 

5In its letter, dated December 1, 1967, the appellant acknowledged that it could only 
expect to recover approximately 22.2% sand (M Exhibit No. 30; Findings, Exhibit A, p. 14). 
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ditional costs of processing the increased tonnage was claimed to be 
$164,941.57. The amount claimed was reduced to $160, 000 in the ex- 
ception.to the release on contract.® 

‘In the course of denying the claim, the contracting officer found 
(i) that the amount of available sand in the designated aggregate 
source did not differ materially from the amount indicated in the 
contract and (ii) that the contractor’s claim for processing additional 
pit materials in the amount of 154,151 tons was due to plant inef- 
ficiency and not to changed conditions. The Government also con- 
tests the appellant’s assertion that its bid was projected upon recov- 
ering 89 percent usable material from the borrow pit.’ 

In support of its contention that the information in the bidding 
documents was erroneous, the appellant relies principally upon (i) 
recent testing performed by it which allegedly revealed a major dis- 
crepancy in three test pits, insofar as the sand content represented to 
be present and the amount of sand actually available was concerned 
and (ii) the so-called total accountability approach,’ which the ap- 
‘pellant contends is an acceptable trade practice by which one can 

_ determine the actual sand content by accounting for all the materials 
excavated.® In addition, the appellant asserts that the Government 
withheld material information concerning the sand content of test 
pit areas to the prejudice of the appellant. 

6 See Stipulation of Fact (IBCA—789-7-69), paragraphs 7-8, 10. 

7The Government relies in part upon an article entitled “Production and Manufacture 
of Fine and Coarse Aggregate” by Nathan C. Rockwood, which was published in Symposium 
on Mineral Aggregates 1948 by the American, Society for Testing Materials (Special Tech- 
nical Publication No. 83), and especially the following passage therefrom: “Ordinary com- 
mercial screening operations, day in and day: out, probably average about 75 percent. 
Higher percentages are difficult to obtain. * * *” (Stipulation of Fact (IBCA-—789-~7-69), 
par, 6.) : 

8§n Appellant’s Brief, at 15, counsel asserts: ‘‘* * * The Government at least tacitly 
agrees with this approach for on Page 6 of the Stipulation, the Government joins Appellant 
in stating ‘Consequently the parties agree that the following two matters are in controversy, 
and are the primary factual issues in this appeal: A. Is the 42,600 tons of unrecovered minus 
No. 4. material in feed to gravel screening plant sand or degraded rock accumulated by 
breakage and dozing? B. Is the 9,100 tons, labeled by the Government as “sand in surge 
pile’ (—No, 4) sand?” 

® See Appellant’s Brief, 14, 15. 

1o“* * * had the Government furnished Appellant with all the: pertinent information 


it possessed, Appellant may have expected the sand content to be less than 28% or would 
have used a different pit recovery factor.” USppellens 4 Brief, 12. y 
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- ‘To establish a changed condition of the first category an appellant 
must show by the preponderance of the evidence that the subsurface 
or latent physical conditions at the site differed materially from those 
indicated in the contract.“ For the unqualified positive representation 
required for a first category changed condition,” the appellant is 
relying upon the alleged material difference between the weighted 
average shown in the contract for the percentage of sand available in 
the specified borrow area based upon logs of borings ‘for 23 test pits 
and the amount of sand recovered from the area designated. In the 
past, the boards ** have questioned whether logs of exploration can be 

relied upon as positive representation of what the contractor could 
expect to encounter in the general area of excavation. This rationale . 
was the basis for the denial of a contractor’s claim of changed condi- 


tions in a very recent case.** 
“The contracting officer’s finding that the amount of available sand 


in the ‘designated aggregate source did not differ materially from 
the amount indicated by the contract was based upon tests conducted 
‘(i) during performance of the contract,’* and (ii) following its com- 
pletion.* In the Stipulation the appellant acknowledges that it per- 
- formed no testing either in the aggregate pit or in the processing plant 


1 Roger V. Burke, IBCA~661~8-67 (February 6, 1969), 69-1 BCA par. 7493. 

12 Morrison-Knudsen Co., Inc. v. United States, 170 Ct. Cl. 712, 718 (1965). 

“ay, A. Terteling & Sons, Inc., IBCA-27 (December 31, 1957), 64 I.D. 466, 493, 57-2 
BCA par. 1539, p. 5466 (‘“* * * In view of the diversity of the conditions revealed by the 
exploratory drilling, it could not reasonably. be assumed that the zones of good,. bad, or 
indifferent rock would be distributed in a consistent pattern. * * *”) The Board’s denial 
of the changed conditions claim was affirmed, Patrick Harrison, Inc., NASA BCA No. 95 
(February. 15, 1966, 66-1 BCA par. 5369. See J. A. Terteling & Sons, Inc, v, United States, 
182 Ct, Cl. 691 (1968). - 

_ 4 Maurice Mandel, Inc. v. United States, 424 F. 2d 1252, 1255 (8th Cir., 1970). (‘Soil 
borings are capable of disclosing only actual characteristics of the subsurface materials 
confined within the boring cylinder. Experience teaches that soil conditions within a reason- 
able area surrounding the bore are likely to possess characteristics substantially like the 
sample within the bore. See Morrison-Knudsen Co. v. United States, 345 F, 24 535, 541, 170 
Ct. Cl, 712 (1965). But such sampling procedures may fail to accurately demonstrate overall 
area soil conditions. See 7. F. Scholes, Inc. v. United States, 357 F. 2d 963, 174 Ct. Cl. 1215 
(1966) ; Fehlhaber Corp. v. United States, 151 F. 817, 188 Ct. Cl. 571, cert. denied, 355 
U.S. 877, 78 8. Ct. 141, 2.1L. Hd. 2d 108 (1957).”’) 

15.& * %* peliable and accurate periodic samples of the raw feed into the Blane would 
constitute the best method of evaluating the claimed changed condition. The contractor 
has provided no such data nor, in fact, any sampling data. * * * Prior to receipt of any 
notice in October of 1964, the Government requested the cooperation of the contractor in 
taking periodic belt feed samples. One such sample was taken (see Exhibit C attached). 
However, contractor. cooperation for.further samples was refused and the effort dropped. 
The one sample taken showed 24.5 percent sand. Accordingly, I have concluded that. any 
inaccuracies in results caused by the lack of important ‘raw feed factual data must be 
charged to the contractor. * * *” (M Exhibit No. 30; Findings, par. 13.) 

1644, One of the most important factors which I have considered in reaching my 
decision is the result of some recent sampling. In an unexcavated area of the pit, specifica- 
tions. data for TP—171 showed 22.2 percent of sand. A grading analysis of the recently 
excavated pit outside the excavated area located close by TP—171, and identified as BHP-2, 
indicated 23.0 percent sand. If similar test data covering the entire pit were available as 

’ that in hand with respect to TP-171, a completely accurate determination as to the merits of 
the claim could be made; however, the one instance where such an analysis is possible 
confirms the reliability of the original data. * * *” (M Exhibit No. 30.) : 
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until after the job was. completed.”" It has not disputed the contracting 
- Officer’s assertion that it refused to cooperate with the Government in 
taking periodic belt feed samples.* 

~ The appellant vigorously contests the accuracy of the Government’s 
test pit data, however, on the basis of an affidavit submitted by William 
A. Conway, Chief Engineer of L. G. Everist, Inc., Mountain Division. 
In a comparative table set forth in the affidavit the Bureau’s findings 
with respect to sand content for three test pits is shown to be over- 
stated by 15 percent to 53 percent as shown below: 


Percent.Sand — 








Test Pit 1.USBR. 2.LGE $.LGE Au.2&8 Net 
- Change 
TP-BHP-2(A)*.-_ 2. ae mene 23.0 19.1 20. 0 19.6. 15% 
TP- =BHP-176(A) __-- eee 26. 0 16.8 16. 0 16.4 - 387% 
TP-BHP-180(A)_.-_--- 2-2 Le 34. 6 T7355 15.0 16.2 © 58% 
Average. 2 ee 127.9 17.8 17.0 17.4 35% 


e ido test Pit-was relied upon heavily in the Final Decision (page 12) to validate. all of the other test 
jitresults,”’ 


To vindicate the accuracy of its testing the Government relies prin- 
cipally upon an affidavit submitted by Frank J. Puk, Supervisory 
' Materials Engineering Technician, Morrow Point Dan i in which the 
testing procedures used in sampling and testing test hole BHP-2 are 
described in detail. As to the sampling procedures, Mr. Puk states (i) 
that, accurate evaluation of the test pit required large samples; (ii) 
that one dry. weight sample was taken on August 7, 1968, and another 
was taken on August 8, 1968; (iii) that the sample from the initial 
excavation to.a depth of 5.0 feet weighed 1,315 lbs., while the sample 
from the excavation on the following day to a further depth of 6.5 
feet. weighed 906 lbs.; (iv) that. the method employed involved open- 
face cut sampling with backhoe from a hole the dimensions of which 
was approximately 5’ x 10’; (v) that in both instances the material 
obtained from the excavation was spread. on a large tarpaulin and 
allowed to dry; and (vi) that the use of the tarpaulin was a ieee 
by. the need to prevent any loss of fines.” 

17 Stipulation of Fact (IBCA—789-7-69), par. 5. 

18 See note 15, supra, 

19 Sea note 16, supra. 

20 With respect to grading Mr. Puk’s affidavit dated February 6, 1970, states: “On 
August 9th, 1968, this total sample was then graded. Both the upper five foot sample and 
the lower 1.5 foot sample were graded in the field for the +74 sizes, using a hopper and 
fereens setup as pictured on Page 410 of the First Edition af the Bureau of Reclamation 
Harth Manual. After weighing of the minus #4 size portion, the minus #4 portion was 
then mixed thoroughly and a representative sample taken and oven dried:for a gradation 
test in the laboratory on a Tyler 8’’ diameter Ro-tap sieve shaker. A sample for silt content 
was also obtained at this time. To analyze the test pit for content of the various sizes, the 
grading results for the whole were determined, by using 76.92% for the 5 foot top portion - 


and 23.08% for the lower 1.5 foot portion, applied to the grading results of the individual 
Size percentages. and then adding the results for a final grading result of the whole pit.” 
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By way of contrast the affidavit of Mr. Conway contains very little 
detailed information with respect to the manner in which either the 
sampling or the grading was performed on behalf of the appellant.. 
From the affidavit we know that a sampling program involving three. 
test pits was conducted on November 11, 1969, at the Cimarron Creek 
deposit; that the samples were analyzed at Montrose, California; and 
that they were later subjected to further gradation checks. While in 
his statement Mr. Conway asserts that the actual samples were taken 
in accordance with accepted ASTM methods (D75-59) at locations 
designated by him, no information has been furnished, for example, as 
to (i) the size of the samples taken or (ii) the measures employed to 
prevent the loss of fines. We are also without information as to the 
manner in which grading of the samples was performed. 

The appellant does not rest its entire case, however, upon the results 
of testing conducted approximately a year and a half after the contract 
work was accepted as substantially complete. As previously noted,. 
it also contends (i) that the sand content of the area in question can 
properly be determined by accounting for all the material excavated 
and (ii) that the invitation for bids failed to include information 
known to the Government which could have caused the appellant to 
expect the sand content to be less than 23 percent or to use a different 
pit recovery factor. : 

- With respect to the first contention the appellant has offered no — 
convincing evidence to show that the so-called total accountability 
approach is an acceptable practice in the trade. Statements by counsel 
not founded upon any evidence of record are not of probative value ; 7* 
nor are unsupported allegations by an appellant concerning the exist- 
ence of a trade practice.” 

Moreover, the contracting officer specifically found that the appel- 
lant’s claim. for processing additional materials-in the amount of 
154,151 tons was not attributable to changed conditions but rather 
was due to plant inefficiency. The contracting officer noted (i) that 
after a sand rake classifier became operative on September 18, 1966, 
the yield of sand increased to 18.47 percent or an increase of-3.16 
percent over the yield previously obtained; (ii) that by that. time 
735,846 tons of raw material (68.5 percent of the total) had been 
processed to produce 112,607 tons (15.81 percent). and. (iii) that if 
proper processing equipment had been installed for such raw materials 


21 Sunset Construction, Inc., IBCA-454-9-64 (October 29, 1965), 72 I.D. 440, 447, 65-2 
BCA par. 5188, p. 24,396. , 

22 General Electric Company, [BCA—4i 51-8-64 (Apri! 18, 1966), 73 LD. £5, 100, . 66-1 
BCA par. 5507, p. 25,789. Cf. A. W. Smith Construction Co., ENG. BCA par. 2844 (March 6, 
1968), 68-1 BCA par. 6921, p. 32,008 (“* * * A statement by appellant without factual 
evidence is insufficient to prove a changed condition.”) 

23M Exhibit No. 30 ; Findings, par. 5, pp. 5, 6. 


127] APPEALS OF AL JOHNSON CONSTRUCTION COMPANY AND 135. 
MORRISON-KNUDSEN COMPANY, INC. AND AL JOHNSON 


CONSTRUCTION COMPANY 
September 30, a0 


an increased. yield of 23, 237 tons of sand (3.16 percent) eoald have 
resulted. Based upon this analysis the contracting officer found: “For 
sand used in concrete in the amount of 167,864 tons at a pit yield of 
18.47 percent, the total pit material required would have been in the: 
amount of 908,847 tons or 159,006 tons less than processed. Accord- 
ingly, it is concluded the contractor’s claim for processing additional 
pit material in the amount of 154,151 tons was due to plant inefficiency, 
and not to changed conditions as alleged.” 

The appellant does not contest the contracting officer’s findings 2* 
with respect to the increased sand yield after the installation of the 
sand rake classifier. It contends, however, that the sand yield increased 
in 1966 and 1967, because “materials were being taken from pits in 
that period of time that the test pit data showed would have a higher 
sand yield. * * *,”25 Review of the evidence of record does not sup- 
port the appellant’s contention. First, the appellant has not under- 
taken to controvert Exhibit E to the findings which shows that in. 

September of 1966, and thereafter, the appellant was in the upstream. 
half of the Boreaw area. Second, the appellant’s present position is 
directly contrary to its assessment of the sand content of the upstream 
versus downstream areas of the deposit even after the contract was. 
completed.?* We also note in passing that the appellant gave some: 
consideration to the installation of the sand rake classifier as a reme- 
dial measure in February of 1965," or some 18 months prior to the 
time it was installed. 

Remaining for consideration is the appellant’s assertion that the 
Government withheld information which could have caused the ap- 
pellant to expect the sand content to be less than 23 percent or to have © 
used a different. pit recovery factor.”* Direct evidence to support either 
of these contentions is entirely lacking. The appellant failed to offer 
any bid. back-up showing the sand content contemplated or the pit 
recovery factor reflected in the appellant’s bid as submitted. Mr. Con- 


2 The findings refer to and are based upon a schedule captioned “Sand Production vs. 
Raw Feed by Month.” (M Exhibit No. 30; Findings, Exhibit D.) 

25 See Appellant’s Complaint (IBCA—789-—7-69}, p. 6, : 

26k. * * we would normally expect (and test data indicated) the material to contain 
a high percentage of sand at the downstream end of the deposit. Subsequent production 
did prove this fact and the percent of sand continually decreased to an overall job average 
of 17.9%, as the pit excavation moved upstream.” (M Exhibit No. 30; Findings, Exhibit A, 
letter of August 1, 1968, p. 4.) 

27M Exhibit No. 39J ; Government letter dated Mareh 1, 1965, p. 1. 

°8 The difference in sand content revealed by a series of tests conducted by the Government 
were apparently resolved to the Government's satisfaction prior to the time the invitation 
for bids was issued. See affidavit of William A. Conway, Exhibits E to H, inclusive. 
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way’s observations concerning pit recovery factor are based upon 
hearsay or related to his experience on other jobs.” The proffered 
proof is no substitute for the testimony or sworn statement of the 
person who prepared the appellant’s bid on the instant contract.®° 
The appellant has offered no Be planation: of the failure to offer such 
evidence... 

The Board therefore finds that the appellant has failed to show by. 
a preponderance of the evidence that a first category changed con- 
dition was encountered.* We, therefore, do not reach the issues raised 
in paragraph 10 of the Stipulation of Fact concerning the presence 
of sand wasted in the screening of material or in the surge pile.®? 

Even if the appellant had succeeded in establishing a changed con- 
dition, however, it would still not be entitled to recover since the evi- 
dence of record will not permit a finding that the additional costs for 
which claim has been made were attributable to the changed con- 
dition * encountered and not to the production practices it adhered 
to for almost 70 percent of the contract work. 


Swift Appeal (IBC A-790-7-69) 


The contract in this appeal provides for construction of a concrete 
dam on Birch Creek in Pondera County, Montana, for the estimated 
amount of $2,870,689. It included the General Provisions,** set forth in 

Standard Form 23-4 (June 1964 Edition), and numerous additional 
provisions, specifications and drawings. The work was substantially 
completed within the specified period as extended, on August 10, 1967. 

The appellant claims that a changed condition was encountered in 
the borrow area for. concrete aggregate. The claim was presented by 
the contractor on behalf of its subcontractor, L. G. Everist, Inc. (the 
same firm that had a similar subcontract in the Morrow Point Appeal 


. ®“Tt is my understanding that L. G. Everist, Inc. based its bid for this project on 
89% sand recovery. Based on my. experience, such a recovery in the 90% razige is often 
bid, and achieved. * * *” (Affidavit of William A. Conway, dated January 7, 1970, p. 1.) 

% Morrison-Knudsen Co., Inc. v. United States, note 12, supra, 170 Ct. Cl. 719, 720. (“The 
official of the plaintiff corporation who was in charge of the work of preparing and submitting 
the plaintiff's bid on the contract did not testify at the trial.. Consequently, the record 
is lacking in direct evidence with respect to the effect upon this official’s subjective mental 
processes of the defendant’s misrepresentations concerning the subsurface conditions that 
were encountered in drilling holes 260 and 261.”) 

31 Roger V. Burke, note 11, supra. 

22 See note 8, supra. 

' 8 See Ace Construction Company v. United States, 185 Ct. Cl. 487, 501. (1968), in which, 
referring to. the Changed. Conditions clause, the Court of Claims stated: “As the above 
language indicates, an equitable adjustment will not be made unless the physical conditions 
in question are not only materially different, but are also the cause of the increased costs 
of performance. * * *” 

34 One of such provisions is Clause 4, Changed Conditions (note 3, supra). 
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decided above). The subcontractor claims that it sustained a loss of 
$154,429.81, because it relied upon Government representations in ar- - 
riving at its estimated costs and subcontract price. 

In the Notice of Claim dated August 24, 1966,2° the subcontractor as- 
serted that its experience to date eniwed a substantial difference be-- 
tween the test data furnished to prospective bidders in the specifica- 
tions and the actual pit recovery. Work had. begun about a year before 
the Notice of Claim. From subsequent letters it is apparent that both 
first. category °° and second category *’ changed conditions claims are 
involved. 

In addition the appellant contends that the Government failed to 
reveal to bidders certain information as to the mineralogy of the gravel 
and sand.** More specifically, the appellant indicates that had such in- 
formation been disclosed,** it would have adjusted the 75 percent re- 
covery factor upon which the appellant’s bid is said to have been based. 

In support of the 75 percent recovery factor the appellant asserts the 

existence of an industrial practice, and its experience under other. 
contracts.*! It again relies upon the so-called total accountability ap-— 


3% § Exhibit No. 6; Findings, Exhibit B. According to the letter approximately sixty-four: 
percent’ (64%) of the usable requirements of conerete aggregate had been produced as of 
August 23, 1966, 

a3 ('* * * whereas the Government borings indicated a pit run material containing 82% 
Gravel and 18% Sand, we encountered in the actual performance of the work a material 
of a different character containing 90.2% Gravel and 9.8% Sand * * *." (§ Exhibit No, 6; 
Findings, Exhibit F, L. G. Hverist’s Claim letter of June 1, 1967, p. 2.) , 

87 “Qur actual performance of the sand production has established that mineralogy and 
quality of the sand was such that it was impossible to obtain the contemplated results. 
These. circumstances are clearly within the purview.of Article 4, Changed Conditions— 
Part (b), ‘Unknown physickl conditions at the site, of an unustal nature, differing mate- 
rially from those ordinarily encountered and. generally recognized as inhering in work of 
the. character provided for in this contract.’”’ (S Exhibit No. 6; Findings, Bxhibit M, 
L. G. Everist’s Claim letter of August 1, 1968, pp. 2, 3.) 

%8 Appellant’s Brief (IBCA—790—7-60) , 3~4. 

Sette & * had the Government communicated ‘to Appellant through the ‘bid documents 
the information of which it was obviously aware, the Appellant could and would have used 
this very pertinent information in determining a reasonable recovery factor, * * *” (Appel- 
lant’s Brief (IBCA~790-7--69), 5.) 

40 te * * Appellant would testify that it based its 75% recovery factor on the following: 
A. Sound industrial practices. B. Appellant’s own experience in recovery of over 10,000,000 
tons of sand and gravel. C. Previous Bureau of Reclamation contracts wherein Appellant. 
 pased bid on at least 90% pit recovery .* * * D. Based on gradations depicted in Govern- 
ment bid documents.” (Stipulation of Fact (IBCA~790-7-69), 2, 3.). 

“ This Board has had occasion in, the past (i) to note variables in performance conditions 
for the same type of equipment covered by different contracts which made. experience 
thereunder not comparable, American Ligurian Co., Inc., TBCA-492-4-65° (January. 21, 
1966), 73 LD, 15, at 19, n. 14; 66-1 BCA par. 5326, at 25,026; (ii) to refuse to permit the 
introduction of evidence pertaining to the rate of progress: attained under other contracts 
where no proper. foundation had been laid, Power City. Construction.& Equipment, Ine., 
IBCA-490—-4-65 (July 17. 1968), 75 LD. 185. at 192, 68-2 BCA par. .7126, at 33,016—-17; 
and (ili) to disparage the comparability of the same type of work performed under the 
same contract but under different conditions, Hoel-Steffen Construction Co., IBCA-656—7—67 
(March 18, 1968), 75 I.D, 41 at 62, 68-1 BCA par. 6922, at 32,025 (“* * * All in all, 
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proach to establish the material variation between the amount of sand 
represented to be present by the Government and the amount of sand 
meeting specifications obtained by the appellant after hauling and 
processing the material excavated from an approved borrow area. 
Lastly, it once more relies upon the arguments of counsel in its brief 
and an affidavit by an employee who is not identified as having any- 

thing to do with the preparation of its bid to show the significance of 
‘pertinent information allegedly withheld by the Government to the 
prejudice of the appellant.” 

The comments we made and the authorities we cited above with re- 
‘spect to the Morrow Point Appeal are considered to be dispositive of 
‘the issues raised in this appeal, insofar as (i) unsupported statements 
by counsel; ** (ii) alleged industrial practices; ++ and (iii) the mate- 

_ viality and prejudicial effect of information withheld * are concerned. 

This appeal is significantly different from the case presented in 
IBCA~789-7--69, however, in two major respects. First, the appellant 
‘has acknowledged that the borrow materials used-in the Swift Dam 
‘project were obtained from excavations at varying distance—some 
-over one-half mile away—from where the Government testing relied 
‘upon for the changed condition representations was performed. The 
stipulation states: “The developed borrow area ranges from 450 to 
2,200 feet from the closest of the eight test pits, from approximately 
1,300 to 3,050 feet from the farthest of the eight test pits, and from ap- 
proximately 800 to 2,600 feet from the approximate center of the area 
encompassing the eight test pits. * * *” 4° Secondly, unlike the situa- 
‘tion in the earlier docketed appeal, the appellant has specifically 
‘acknowledged the accuracy of the information reflected in the Govern- 
-ment’s test. borings.*” 

In these circumstances it appears that the appellant. is precluded 
‘from claiming “8 that the conditions represented by the Government's 





-we view the requested comparison as one involving ‘apples and oranges,’ rather than one 
-which is ideal, as the appellant suggests.’’) 

#2 According ‘to his affidavit, Mr. Richard H, Tucker became associated with the Swift 
Dam project a8 plant superintendent on July 15, 1965, ie., more than two months after 
-the award of contract on May 7, 1965. 

43 See text accompanying note 21, supra. : 

44 See note 22,. supra, and accompanying text. With respect to the nature of the proof 
‘required, we make no distinction between trade practices and industrial practices. 

45 See text accompanying notes 29 and 30, supra, and note 30, supra, 

46 Stipulation of Fact (IBCA~—790—7-69), par. 4, p. 2. 

478 Exhibit No. 6; Findings, Exhibit F, L. G. Everist’s claim letter of June 1, 1967,. 
p.4 (‘* *.* Our supervisory and engineering personnel performed further extensive investi- 
-gations in an effort to locate the materials within the Government Aggregate Source which 
contained the highest percentage of sand. The results of these investigations did not vary: 
from the data indicated by the-Government’s Borings. The physical conditions and charac- 
‘teristics of all of the materials tested throughout the Government's Aggregate Source was 
-considered consistent. with our prebid studies.”) 

4s 4k 4% * Tests run: during Appellant's production do not reveal that the Government’s: 
test data as contained in the bid documents was in error. * * *”: (Appellant’s Brief 


«¢{IBCA—790-7-69), p. 4:) 
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‘test borings were substantially different than the conditions encoun- 
tered in actual excavation.*® [fi it were to be shown that the Govern- 
ment’s test borings did not accurately portray the soil conditions even 
in the area tested, however, the appellant would not appear to be able 
to show the prerequisite reliance thereon for recovery where, as here, 

(i) the areas selected for excavation were substantial distances from 
the places'at which the Government’s test borings were’made, and (ii) 
no. evidence was offered to show the distances to which soil character-. 
istics could reasonably be expected to be the same. 

From the appellant’s standpoint the difficulty with the second cate- 
gory changed conditions claim is that virtually no evidence has been. 
offered *! to support its contentions that the conditions were unknown. 
and unusual. If, as has been acknowledged by the appellant, the physi- 
cal conditions and characteristics of all materials tested throughout 
the Government’s aggregate source were consistent with the appel- 
lant’s prebid studies, there is no basis for a finding that the soil condi. 
tions encountered were unknown to the appellant. 

As to the conditions being unusual, the appellant acknowledges ‘ini 
prior to bid it had anticipated that conditions of the type encountered 
would be met.®? The appellant asserts, however, that the adverse condi- 

_tions far exceeded its expectations.” 


40 We do not intend to imply that the appellant has abandoned its claim of misrepresenta- 
tion based upon the alleged withholding by the Government of material information. See 
Humphrey Contracting Corporation, IBCA-555-4—-66 and IBCA-579-7-66 (January 24, 
1968), 75 I.D. 23 at 29, 68-1 BCA par. 6820, at 31,516, where allegations of this nature 
were treated as a first category changed condition claim. 

50 Maurice Mandel, Ine. v. United States, note 14, supra. O'f. Morrison-Knudsen Co., Inc. v. 
United States, note 12, supra, where the Court found that in the circumstances there present 
ground conditions could be expected to be similar for a radius of about ten feet from where 
a test boring was made. 

In the circumstances present here the failure of Everist to excavate for re in closer - 
proximity to the area where the Government's test borings were taken is considered to 
be fatal to reliance upon the so-called total accountability approach, even assuming arguendo 
that the approach was otherwise acceptable. 

5. See J. A. Terteling & Sons, Ine.,; note 13, supra, 64 ID. at 484, 57-2 BCA par. 1539 
at 5456. (‘* * * The burden of proving a claim that falls in the second category of. the 
article is a fairly heavy one, since the contractor must show not only that he encountered 
conditions that were unexpected to him but. also that the conditions encountered would 
have been generally regarded as unexpected by others engaged in the same type of 
operations. Otherwise, as the Board has said, article 4 would become ‘the Achilles heel 
of every construction contract.’ ”) (Citation omitted.) 

52 § Exhibit No. 6; Findings; Exhibit M,-L. G. Everist’s claim letter of August 1, 1968, p. 2 
(“It was apparent from the prebid data that the sand test results on absorption and sodium 
sulphate indicated a sand of lesser. quality than is normally accepted for concrete. *.*.* 
Although anticipating the problems of coarse grading and low sand ratio, we could not 
be reasonably expected to anticipate a sand recovery of one-half. the indicated amount.’’) 

53 Cf. Overland Electric Co., Inc., ASBCA No. 9096 (July 31, 1964), 1964 BCA par. 4359, 
at 21 066 (“* * * Mere unexpected difficulty is not sufficient. Evidence shows that appel- 
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In an apparent effort to qualify the admission that the Govern- 
ment’s test data was accurate, appellant’s counsel refers to “disappear- 
ing sand” and stresses ‘that—absent information in the possession of 
the Government—the appellant could: not be expected to know that 
because of its characteristics the sand might simply “melt away” dur- 
ing processing.*+ These suppositions-are contrary to the results of Gov- 
ernment tests conducted in February of 1969 (Exhibit O of Findings 
of Fact) *° comparing samples taken from Borrow Area A. (used by 
Everist) with left-over stockpiled sand at the dam site. These tests 
demonstrated that the materials from these two sources were essen- 
tially the same and that there was no significant breakdown of the 
sand material during the time the sand was inthe stockpile.® The re- 
port stated :. “The similar petrographic features of the pit and stock- 
pile samples eliminates Eta as. a anajor factor in low sand 
recovery.” *” 

Based. upon the record. before us in these proceedings, the Board 
finds that the appellant has failed.to show by a preponderance of the 
evidence that changed conditions in either the first of the second 
category were encountered in performing the work involved in. the 
Swift Appeal. 

Summary 


(1) Appellant’s claim in the amount of $160,000 under Contract 
No. 14-06-D-4839 (docketed as IBCA~789-7-69) is hereby denied. 
_ (2) Appellant’s claim in the amount of $154,429.81 under Con- 
tract No. 14-06-D-5588 (docketed as IBCA~790~7-69) is also denied. 


Wiraamt F. McGraw, C een 


I concur: 
Suerman Krweatn, Member. 


I concur: 
Ropzert L. Fonnur, Member. 


lant had such knowledge of general site characteristics from which the occurrence of 
rock could reasonably have been anticipated. Alvin H. Leal v. United States (1960), 149 
C, Cls, 451. Difference in degree does not spell out a changed condition, nor simple variance: 
in the detailed locations of occurrence. * * *,’) Compare Penn York Construction Corp., 
ASBCA Nos. 11419-21, 11695 and 11921 (February 26, 1970), 70-1 BCA par. 8179, 
at 38,012. 

54 Anpellant’s Brief (IBCA-—790~7-69), 5. 

5 8. Exhibit-No. 6. 

56'The borrow area sand contained about 8% to 11% of: unsound material, and it is 
possible that a small percentage of that might break down with time or in processing, 
according to the Government report. 

57 § Exhibit No. 6; Findings, Exhibit 0, Government memorandum, dated February 1969, 
from Chief Chemical Engineering Branch:to Chief, Concrete and Structural Branch, p. 2. 
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BONNEVILLE POWER ADMINISTRATION NET BILLING AGREE- 
MENTS RELATING TO THE HYDRO-THERMAL POWER PROGRAM* 


Bonneville Power Administration: Generally—Power: 
Purchase of for Resale 


The Bonneville Power Administrator has authority to enter into firm, long-term 
agreements with preference customer participants in the Trojan project and 
in other projects in the hydro-thermal power program under which BPA 
takes the participants’ share of project output and agrees to pay the partici- 
pants under net billing arrangements for their share of project costs from 
a date certain whether or not the project is operable. 


M-36812 = . September 21, 1970 
TO: Assisrant Srcrerary, WATER anp Powsr DnvELorMENr. 


SUBJECT: Avrsorrry or Bonnevitte Power ApMInistRAtTion To 

Acquire Suare or Power Ovureur From Non-Feprrat Piants 

_ in THE Hypro-Turrmat Power ProcraM FoR THE Paciric Norti- — 
WEST. 

You have asked that ‘is authority of the Bonneville Power rene’ 
istrator to enter into and carry out certain contracts pertaining to the. 
Trojan nuclear power project as described below be reexamined in 
the light of developments which have occurred since this office issued its 
opinion dated December 18, 1968. In my opinion the contracts submit- . 
ted are in accordance with the hydro-thermal program and the Admin- 
istrator has the legal authority to bind the government in accordance 
with their terms for the reasons set forth herein. The specific contracts 
' involved are. a two-party agreement, No. 1403-09181, between BPA. 
and the City of Eugene for the Trojan Project, plus three-party net 
billing contracts Nos. 14-03-09182 through 14-03-09194. Similar ar- 
" rangements are anticipated for other thermal projects to be constructed 
as part of a regional hydro-thermal program discussed below. 

Bonneville Power Administration and the principal nonfederal . 
publicly and privately owned electric power utilities in the Pacific 
Northwest have jointly developed a long-range program for meeting 
the electric power needs of the Pacific Northwest ona regional basis. 
This program, known as the. hydro-thermal program, is designed to 
meet anticipated electric power needs in a manner that will permit 
utilities to take advantage of the economies of large scale construction, 
. permit power needs to be met with maximum protection for environ- 
mental quality, provide integration of base-load thermal capacity with 
the fluctuating but lower-cost hydroelectric capacity, allow sharing of 


*Not in Chronological Order. . Pog i 
77 LD. No. 10 - 
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reserves and backup facilities, and provide for region-wide exchange 
and transmission over a unified regional transmission grid. The objec- 
tive is to plan and provide facilities that will meet power needs on a 
regional rather than a separate individual utility basis. The consumers . 
benefit f from lower cost and greater reliability of service and the region 
and the nation benefit from lesser. commitment of scarce land and water 
resources and greater protection of environmental quality. 

Under the program the thermal projects, which will include both 
fossil and nuclear-fueled plants, will be constructed by nonfederal 
utilities, usually under arrangements for joint ownership interests by 
several utilities in a single plant. However, these nonfederal facilities 
will be closely interrelated with and dependent upon the federally 
owned hydroelectric facilities and regional transmission grid which 
comprise the Federal Columbia River Power System administered 
by the Bonneville Power Administration. Such interrelationship is 
necessary if the program is to produce a firm power supply and deliver 
it to load centers throughout the region at the most economical] costs. 
Bulk transmission, peaking capacity, forced outage reserves, fuel dis- 
placement energy, and reserves for unanticipated regional load growth 
are required. These will be largely federal responsibilities to be borne 
jointly by the Army Corps of Engineers, the Bureau of Reclamation, 
and the Bonneville Power Administration. 

The outlines and general scheme of the hydro-thermal program, 
including the contracts for BPA acquisition of project output from 
the Trojan project, have been approved by the Secretary of the Inte- 
rior.and the Bureau of the Budget and have also received the approval 
of Congress by means of a line item in the Public Works Appropria- 
tion Act for fiscal year 19701 (Public Law 91-144, 83 Stat..323; S. 
Rept. No. 91-528, 91st Cong., 1st Sess. (1969) ; H. ‘Rept. No. 91-697 
(House Conference Rept.), 91st Cong., Ist Sess. (1969) ). 

The report entitled “A Ten Year Hydro-Thermal Power Program 
for the Pacific Northwest” published by BPA in January 1969, which 
served as the basis for the congressional consideration, review and 
approval of BPA’s activities in implementing that program, lists as 
one of its recommendations that “the acquired thermal power will be 
pooled with that of the Federal Hydro-system, and the integrated 
product will be sold to BPA’s customers at uniform rates.” (p. 4) 


i “For construction and acquisition of transmission lines, substations, and appurtenant 
facilities, as authorized by law, and purchase of two aircraft,,of which one shall be for 
replacement only, $96,500,000, to remain available until expended : Provided, That not more 
than’ $100,000 of the funds appropriated herein shall be available for preliminary engi- 
neering required by the Bonneville Power Administration in connection with the proposed 
“agreements with the Portland General Electric Company and the Bugene Water and 
Electric Board to acquire from preference customers and pay by net billing for generating 
capability from non-federally financed thermal generating plants in the manner described 
in the committee report.” 83 Stat. 333. . 
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The report concludes: 


Power from. the public agency share of thermal generation would be integrated 
with the Federal system, BPA ‘rates would be periodically adjusted to recognize 
the ‘combined costs of power from the new publicly owned. thermal plants or the 
public agency portions of thermal plants net-billed by BPA, existing and author- 
ized Federal hydro projects, and the Federal transmission grid. Sufficient power 
would be provided. to meet. the total load growth of both the public agencies and 
* BPA industrial customers. New Congressional legislation would not be required, 
since acquisition of power by BPA to firm up hydro peaking capacity is presently 
authorized. Payment for this power would be accomplished by offsetting the power 
cost against the obligations of the owners of the plant to BPA. This net billing 
procedure is now in use and an accounting is provided to- Congress each year. 
All contracts under which BPA will acquire any substantial quantity of capacity 
or energy from a new thermal plant by net billing will be submitted to the 
Department of the Interior, Bureau of the Budget, ard the Congressional Appro- 
priations Committees for review prior to execution. 


Xe * % ra * # * 


The proposed hydro-thermal program appears to be the most practicable 
method for developing an integrated power system in the Pacific Northwest 
under present conditions. It could be placed in operation. immediately under 
present legal authority. It would provide a continuing source of. power for préfer- 
ence customer load growth, allow individual public and private utilities to jointly 
construct the largest, most economical thermal powerplants, provide the lowest- 
_ cost bulk transmission for both hydro and thermal power, and provide for growth 
of the electroprocess industrial loads. It would make most effective use of the 
Federal investment in hydro-electric and transmission facilities and would be 
an important step toward continued economie growth of the Northwest. 


* . * ¥ % e * % 

The Federal investment: in facilities to implement the hydro-thermal program 
will be controlled by BPA budget submissions, budgetary review by the Depart- 
ment of the Interior and the Bureau of the Budget, and annual appropriations | 
from Congress. (pp. 4-5) - 

By 1981 the total Federal Columbia River Power System hydro 
resources will amount to 18,996 megawatts of peaking capacity and 
7,892 average megawatts of energy capability. All but approximately 
260 megawatts of this peaking capacity will be from projects now | 
existing, under construction, or authorized.?- 

By 1980-81 Bonneville Power Administration proposes to buy ap- 
proximately 2,340 average megawatts of energy from the first seven- 
plant package of thermal plants. This is the equivalent of the output 
of 2.2 of the seven plants and is but a portion of the hydro peaking 
capacity which could be firmed. 

The scond thermal generating plant proposed as a part of this 
hydro-thermal program is the Trojan project sponsored by the Port- 
land General Electric Company. It will be a large nuclear project that 

2 Appendix to Administrator’s opening statement, April 13, 1970; before a subcommittee 


of the House Committee on a ac aad 91st Cong., 2d Sess., Publie Works Appropria- 
tions 1971, Part 3, PB. 831. 
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. will be jointly owned by privately owned and publicly owned utilities.* 
The City of Eugene, Oregon, acting through the Eugene Water and 
Electric Board, will bea part owner of this project. 

The City proposes to reserve a share of its portion of the. project 
output to itself and to dispose of the remainder to other publicly or 
cooperatively owned utilities (Participants), each of whom would 
then assign the Participant’s share of that output to the Bonneville 
Power Aaniinishretion: BPA would pay for such project output under 
net billing arrangements in which it sets off such payments against 
amounts due from such Participants to BPA under various of its 
obligations including the purchase of BPA power. In the event BPA 
is unable to pay the entire amount due by means of such net billing 
arrangements, it would be required to make cash. payments subject 
to the availability of congressional appropriations for such purpose. 
If the appropriations are not forthcoming, the Participants would 
have no right to payment in cash but could withdraw the power for 
their own use or for resale. . 

Consideration of BPA’s authority involves analysis of its authority 
.to undertake the following actions or commitments: 

1. Purchase on 2 firm, long-term basis, the City of Eugene’s share of 
the Project Output from it and the respective Participants to whom 
‘that output has been transferred. 

2. Include within the terms of the purchase a commitment to pay 
for such share from a date certain whether or not the project produces 
the energy at the times or in the amount contemplated. 

3. Pay for such purchase by means of net billing arrangements. 

- The authority of the Secretary of the Interior (Reorganization 
Plan No. 3 of 1950, 64 Stat. 1262), delegated to the Bonneville Power _ 
‘Administrator (Secretary’s Order No. 2860, 27 F.R. 591, as amended), 
to dispose of the output of federal hydroelectric projects in the Pacific 
‘Northwest and to engage in related electric power activities in that 
region is derived primarily from the Bonneville Project, Act of 1937, 
as amended (16 U.S.C. 832-8327 (1964) ) and supplemented, together 
with the Reclamation Laws, as amended and supplemented (particu- 
larly section 9(c) of the Reclamation Project Act of 1939, 48 U.S.C. 
485h(c) (1964)), and section 5 of the Flood Control Act of 1944 (16 
U.S.C. 825s (1964)). All of these acts have a common purpose and 
should be read in part materia to ascertain the intent of Congress, 41 
Ops. Att’y Gen. 236 (1955). 


3The first project, a fossil fuel project, is already under construction by two private 
utilities near Centralia, Washington, with several other publicly and privately owned 
utilities having: an option to participate in joint ownership of that project. BPA has 
acquired part of the output of that project ona short-term basis and expects to enter 
into arrangements, effective in 1982, with the publicly owned utilities either for acquisition 
of their portion of the project output or for furnishing’ peaking capacity, forced outage 
reserves, and transmission service to such utilities. - 
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BPA’s authority to purchase power and energy has been extensively 
analyzed in an opinion of the Portland Regional Solicitor to the 
Bonneville Power Administrator dated February 19, 1962 (Purchase - 
of energy from Hanford reactor), an opinion of the Assistant ‘Solici- 
tor, Power, to the Asscciate Solicitor, Reclamation and Power, dated 
January 2, 1968 (Contract to purchase power from Centralia coal- 
plant), and an opinion of the Solicitor to the Secretary of the Interior 
dated December 18, 1968 (M-36769) —Authority of Bonneville Power 
Administration to participate in an integrated hydro-thermal power 
program for the Pacific Northwest. 

The nature and extent of BPA’s undertakings to which those opin- 
ions were addressed, as well as the specific contracts for the power 
acquisitions, have been reviewed regularly by legislative or appropria- 
tions committees of the- Congress without objection from them. The - 
first two opinions dealt with specific instances im which BPA was 
acquiring or purchasing power as firming energy for its hydroelectric — 

_ resource or under short-term emergency conditions. They discuss and 
confirm the threshold question that, BPA: has authority in appropriate 
instances to acquire power and energy from nonfederal sources by 
exchange or purchase. The third opinion discussed Bonneville’s par- 

ticipation in the hydro-thermal power program in general terms. It 
spoke of the Secretary’s authority to acquire thermal power and energy 
by purchase or exchange “in order more effectively to utilize the fed- 
eral hydro capability to serve customer requirements in accordance. 
with the mandate of these [power marketing] statutes.” We believe 

' that the principles stated in these opinions as well as those underlying 
the Solicitor’s opinion and the court decision discussed below are appli- 
cable to sustain the Secretary’s authority to make the purchases con- 
templated by the contracts here under consideration. 

In Solicitor’s Opinion M-36009, dated July 15, 1949, it was held that 
the Secretary had authority to purchase electric power for the purpose’ 
of firming up hydroelectric power marketed under Section 5 of the 

_ Flood Control Act of 1944. Such purchase was held to be a necessary 
means. of carrying out the Secretary’s duty under that act to market 
the hydroelectric power generated: at Corps of Engineers projects “in 
such manner as to encourage the most widespread use thereof at the 
lowest possible rates to consumers consistent with sound business 
principles...” 

In Kansas City Power & Light Co, et al. v. M cKay, 115 F. Supp. 
402,.419 (D.D.C. 1953), judgment vacated for lack of standing to- 
sue, 225 F.2d 924 (D.C. Cir. 1955), the court held that : 

* * * the purchase of thermal energy * * * which purchase is reasonably 
incidental to the integration of hydroelectric power generated at the [federal] 
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Reservoir Projects, is not prohibited by the provisions of the Flood Control] Act 
{of 1944] but rather is within the scope of its provisions and in accord with its 
purpose.* 

-The Bonneville Power Administrator has statutory direction to 
use federal hydroelectric power in the Pacific Northwest in.a manner 
which will best. meet the electric power requirements of consumers in 
that region over the widest, possible area and at the lowest, possible 
cost to such consumers consistent with returning to the. Government 
the cost of producing and delivering such power, To carry out these 
purposes the Bonneville Power Administrator is given broad authority. 
under section 2(f) of the Bonneville Project Act. ; d 

* * * to enter into such contracts, agreements, and arrangements, including 
the amendment, modification, adjustment, or cancellation. thereof, and the com- - 
promise or final settlement of any claims arising thereunder, and to make such 
expenditures, upon such terms and conditions and in such manner as he may 
deem necessary. 16 U.S.C. 882a (f). ; 

The Bonneville Power Administrator has determined that the hydro- 
thermal program as described in the previously cited report and the 
net billing contracts referred to herein are necessary in order to insure 
that the facilities for the generation of electric energy at the federal 
hydroelectric projects “shall be operated for the benefit of the general 
public,” ® to encourage “the widest possible diversified use of electric 
energy,” * to make the power from federal hydroelectric projects avail- 
able to the consumers of the region “in such manner as to encourage 
the most widespread use thereof at the lowest possible rates” * and to 
carry out the other purposes of the federal power. marketing acts. 

In taking this course the Administrator is not assuming a responsi- 
bility to supply all of the electric needs of the consumers of the region. 
He is merely fulfilling his responsibility to see that the federal. facili- 
ties are utilized in such a manner as to be of greatest benefit to the 
power consumers of the region'consistently with the requirements of 
federal law. The proper disposition of the federal hydroelectric energy 
and the proper use of the federal facilities for producing and distribut- 
ing such energy is still his primary responsibility and is the reason for 
which he is authorized to enter into contracts for the acquisition of 
nonfederal- energy that will. make the. federal energy usable for. ful- 
filling that purpose. 


' 4Although a divided Arkansas Supreme Court had previously reached a contrary con- 
clusion in Arkansas Elec. Co-op. Corp., ct. al v. Arkansas-Missourit Power Co., et. @l.; 
255 S.W. 24 674 (Ark. 1953), involving substantially identical contract arrangements, we 
do not find that opinion persuasive in the situation involved here. The ‘conclusion 
expressed was not necessary to a determination of the case and was apparently influenced in 
large measure by the legislative history of appropriation and other provisions applicable 
specifically to Southwestern Power Administration activities that is in marked contrast to 
the legislative treatment of Bonneville’s program. ; 

516 U.S.C, 832¢e(a). 

616 U.S.C. 832e. 

716 U.S.C. 825e, 
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It is in the light of all of these factors, including the prior expres- 
sions of this office supporting the Administrator’s authority, the direc- 
tives of legislation affecting the development of the power marketing 
program of BPA, the Administrator’s determination of the manner 
in which he can best discharge his responsibilities, and the presenta- 
tion of the program to the Congressional committees, that the con- 
gressional action in approving the Public Works Appropriation Act 
for fiscal year 1970 (Public Law 91-144) and the expressions of the 
House and Senate Committees in conjunction with the appropriation | 
bill for 1971 must be viewed. In the 1970 act Congress approved funds. 
‘for preliminary engineering in connection with proposed agreements 
with the Portland General Electric Company and the Eugene Water 
and Electric Board “to acquire from preference customers and pay by 
net billing for generating capability from nonfederally financed 
thermal generating plants * * *.” The conference report (H. Rep. No. 
91-697) states : 


The conferees are in agreement that approval of the implementation of the 

- program is limited at this time to the two proposed agreements pending an op- 

portunity for detailed review by the committees on appropriaitions of the Tong: 
range hydrothermal plan. [Italics added.] * 


The House Report, on Public Works Appropristion Bill, 1971, con- 
tains the following comments: 


Last year the Aaministr ation approved ‘a 10-year hydrothermal power program 
- for the Pacific Northwest, and the Congress approved initiating its implementa- — 
tion through proposed agreements between Bonneville Power Adnainistration, 

Portland. General Electric Co., and the Eugene Watter & Hlectric Board. 

The program includes the construction of seven thermal generating plants 
between, 1971 and. 1981. None will be federally constructed, financed or owned. 
The committee approves. implementation of the remainder of the program by 
the use.of net billing as the means of affecting payment by the Bonneville Power 
Administration for part or all of the generating capacity of nonfederally financed 
thermal plants, under suitable agreements between Bonneville Power Adminis- 
tration and preference customers to accomplish this purpose. Such agreements 
would provide that the Bonneville Power Administration will acquire from a 
date certain, on a cost basis, the preference customers’ rights to the generating 
-eapability of nonfederally financed plants whether or not they are operable. Any 
costs or losses to the Bonneville Power Administration under these agreements 
will be borne by Bonneville Power Administration ratepayers through rate 
adjustments if necessary. The Committee requests that the proposed agreements 
be submitted to the House and Senate Appropriations Committees at least 60 
“days prior to their execution by the Administrator. (H: Rep. No. 91-1219 (p. 90)). 


8 Subsequently one of the projects to which the quoted language referred has been 
indefinitely..postponed..as.-a.result of action of. the voters. of the City of Eugene at the 
May 1970 election. 
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The Senate Committee concurred in the House action and included 
in its report the following language: 

Last year the Administration approved a Ten-Year Hydrothermal Power Pro- 
gram for the Pacific Northwest. The Program provides for. the construction of 
seven thermal generating plants between 1971 and 1981 by nonfederally financed 
companiés, agencies, or public bodies. 

In the Public Works Appropriation Act for fiscal year 1970 the Congress 
approved initiating its: implementation through proposed agreements betweeu 
Bonneville Power Administration, Portland General Mlectric Company, and the 
Eugene Water and Electric Board. 

The Bill as passed by the House approves implementation of the ‘arapinder 
of the program by the use of net billing as the means of payment by the Bonne- 
vile Power Administration for part or all of the generating capacity of non- 
federally financed thermal ‘plants under suitable agreements between Bonneville 
‘Power Administration and preference customers to accomplish this purpose. The . 
Committee concurs in the action taken by the House. 

The Committee notes that the proposed agreements would provide. that the 
Bonneville Power Administration will acquire from a date certain, on‘a cost 
basis, the. preference customers’ rights to the generating capability of non- 
federally financed plants whether or not they are operable. Any costs or losses: 
. to the Bonneville Power Administration under these agreements will be borne 
' by Bonneville Power Administration ratepayers through rate adjustments if 
necessary. : 

The House Committee in its report requested that the proposed agreements 
be submitted to the House and Senate Appropriations Committees at least 60 days 
_ prior to their execution by the Administrator. This procedure will provide the 
Committees. ample time for review of the proposed contracts. (Senate Rep. No. 
91-1118 (p. 56) ). 


The provisions of the Trojan net-billing contracts which obligate , 
the Administrator to pay for Eugene’s share of the project output 
from a date certain whether or not the project is producing energy 
does not detract from the validity of the contracts. These provisions 
express terms and conditions which the Administrator deemed neces- 
sary in the negotiation of the contract.? BPA’s obligation to deliver 
power to the Participants in the Hanford generating project from a 
date certain without regard to the Gapability of the project presents a 
similar contractual commitment which was approved by the Comp- 
troller General.° The import of the provisions in the Trojan contracts 
was recognized by the Congressional committees by specific reference 
to them in both the House and Senate Reports quoted above approving 
the hydro-thermal program and its implementation. 

The “net-billing” method of payment by BPA for the project out- 
put contemplates that: BPA will credit against the total amount owing ° 
to BPA by each of the Participants for power purchases and other 
services the purchase price owing from BPA to such Participant. The 
net billmg concept has been used by BPA with the approval of the 
House and Senate Appropriations Committees for a number of years. 


®16U.8.C. 832a(£). ; 
1° Dec. Comp. Gen. B—-149016, B-149083 (July 16, 1962). 
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The House and Soriate Reports quoted above both contain specific 
reference to the application of this method of payment.. 

It is my opinion that the development of the specific coutracks being 
reviewed and the Congressional action with reference thereto which 
has occurred since the prior opinion of this office dated December 18, 
1968 have served to lend further support to the conclusion expressed 
in that opinion. I must, therefore, conclude that the Administrator 
has the authority to execute the contracts submitted and that when 
duly executed they will be binding and enforceable against the govern- 
ment in accordance with their terms. 

MircHett MeEticnu, 
Solicitor. 


FREEMAN COAL MINING CORPORATION 


VINC-70~145. 
VINC-70-146 Decided October 5, 1970 


Federal Coal Mine Health and Safety Act: Appeals’ 


A determination by the Bureau of Mines that an operator has. totally abaisel 
an alleged violation of a mandatory health or safety standard is not re- 
viewable by the Board of Mine Operations Appeals. 


Federal Coal Mine Health and Safety Act: Generally 


The Board of Mine Operations Appeals has not been delegated general super- 
visory authority over the entire spectrum of the Bureau’s various enforce- 
ment responsibilities. The Secretary’s delegation to the Board was intended 
primarily to create an independent adjudicatory forum for review of pro- 
ceedings initiated, not by the papas but by an uppeopEare interested party 
or by the Bureau. \ 


Federal Coal Mine Health and Safety Act: Appeals 


A document issued by the Bureau of Mines to an operator finding a@ Violation 
of a mandatory health or safety standard constitutes a. notice subject to 
review by the Board of. Mine Operations Appeals. Such a document is a - 

- reviewable notice whether or not it contains a requirement that the operator 
abate the alleged violation within a. definite time. 


Federal Coal Mine Health and Safety Act: Appeals f 


In an unsual case, the meaning and effect of notices issued ‘under section 104(b) . 
was not sufficiently clear to permit the parties entitled to seek review thereof. 
to fairly exercise that right. Consequently, the 30-day statutory period for 
filing applications for review did not begin to run until the Bureau of Mines 
clarified the notices by stating its position as to their meaning and effect. 


408-173—70—_2 
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Federal Coal Mine Health and Safety Act: Findings, Notices and Orders 


Section 104(a) of the Act requires the Bureau of Mines to issue an immediate 
order of withdrawal upon a finding of imminent danger, whether or not 
equipment necessary to abate the condition causing such danger is available 
to the operator. 


Federal Coal Mine Health and Safety Act: Findings, Notices and Orders 


Where a condition which may lead to imminent: danger exists, the Board of 
Mine Operations Appeals, in a proceeding under section 104(h) of the Act, 
may issue an order requiring withdrawal of miners , after public hearing, 
whether or not equipment necessary to. abate the condition exists; but an 

- order of withdrawal is not required as in the case of section 104(a). 


Federal Coal Mine Health and Safety Act: Findings, Notices and Orders 


Safety of miners is always a relevant consideration in determining a reasonable 
time for abatement of violations-of mandatory standards. Other relevant 
considerations include the fact of violation and the availability of equip- 
ment, In certain circumstances, difficulty of abatement may be a relevant 
consideration. 


Federal Coal Mine Health and Safety Act: Appeals 


On review of a notice of violation. issued pursuant to section 104(b), the 
scope of review does not include issues which bear solely on facts required 
to be found by the Bureau of Mines to issue a notice under section ee 


Federal Coal Mine Health and Safety Act: Appeals 


The Board of Mine Operations Appeals may dismiss an application for review 
ofa notice or order, with or without leave to submit an amended application, 
if the application fails to comply with the statute, with the Board’s rules, 
or with an order of the Board or an Examiner. 


Federal Coal Mine Health and Safety Act: Appeals 


The Board of Mine Operations Appeals may dismiss an application for review 
of a-notice or an order where the applicant fails to present evidence eee 
to support findings of fact in his favor. 


Federal Coal Mine Health and Safety Act: Appeals - 


An applicant for review of a notice or order should be permitted to withdraw 
his application at any time. : 


BOARD OF MINE OPERATIONS APPEALS 
MEMORANDUM OPINION AND ORDER 


These proceedings are a consolidation of separate applications by 
which Freeman Coal Mining Corporation (“Freeman”) initially 
sought to have reviewed eight notices of violation issued to it by the 
Bureau of Mines pursuant to section 104(b) of the Federal Coal Mine 
Health and Safety Act of 1969. The matter is before the Board on 
interlocutory appeals by Freeman and the Bureau from rulings in 
which the Hearing Examiner declined to terminate the proceedings. 
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The United Mine Workers of America (“UMWA?) filed a brief and 
participated in argument before the Board in defense of the Exam- 
iner’s rulings. The Bituminous Coal Operators’ Association filed a 


brief and participated in argument before the Board in opposition to - - 


the Examiner’s rulings. 
The Factual and Procedural Setting in which These Appeals Arise’ 


Between April 17 and April 28, 1970, an inspector of the Bureau 
delivered to Freeman eight “Notices of Violation.” Each notice stated 
that in accordance with section 104(b) of the Act an inspection had 
been made of a named coal mine operated by Freeman and that a 
violation of a mandatory safety standard had been found.’ Each al- 

leged violation was the subject of a separate notice. Each notice 
ordered Freeman to abate the cited violation on or before.a designated 
hour and day. The periods thus provided for abatement ranged from 
less than one day to twenty-nine days. 

All eight violations were alleged to have occurred at two mines 
located in the southern part of IUinois and referred to in the notices 
as “Orient Mine No, 5” and “Orient, Mine No. 6.” Four violations at 
each mine were charged. One of the notices cited alleged use by Free- 
tan of certain mechanical equipment without automatic fire-control 
devices. Two notices involved the grounding of electrical equipment. 
Three notices related to the splicing of electrical trailing cables. One 
. was for alleged failure to use automatic circuit breakers, and another 
“required Freeman to install certain high-voltage couplers. 

It appears to be conceded by all parties that Freeman posted all 
eight of these notices of violation at the appropriate mine in accord- 
ance with section 107(a) of the Act and that the UMWA, as the 
assumed representative of miners in these cases, was mailed a copy of 
each notice by the Bureau in accordance with section 107(b) of the Act. 

On May 18, 1970, Freeman applied for review of the eight notices. 
For this purpose Fr eeman employed a mimeographed form addressed 
to the Secretary of Interior. The form refers to the Act, states that 
it is an application to have reviewed the order or notice identified in 
its caption, demands a public. hearing, and represents that the UMWA 
Safety Division is among the recipients of copies of the completed 

form. By a check near the left margin an applicant using the form 
may invoke one or more of six Ksencons” for review set out in the form 
itself, or the applicant may invoke some other reason for review by an 
ad hoc articulation entered at a space following the word “other.” In 


1 Three of the eight notices cited provisions in regulations promulgated by the: Secretary 
pursuant to the Act on March 28, 1970. In each case the regulation was a verbatim 
reiteration of an interim statutory standard set forth in title III of the Act. 


f 
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the case of six of the eight cited violations, Freeman checked as a 
reason for review the preprinted phrase “impossibility of compliance 
or abatement under present conditions.” In two cases Freeman checked 
“unreasonable period of time for compliance or abatement.” Other 
reasons invoked by Freeman appear to challenge the legal validity or 
factual basis for the finding of violation. 

Tn one of the six instances in which Freeman’s May 18 applications 
gave impossibility of abatement under present conditions as a reason 
for review, an inspection on April 23, 1970 (the date fixed for abate- - 
ment in the notice) had resulted in a finding by the Bureau’s inspector 
that the charged violation had in fact been “totally abated” (Orient 
Mine No. 6, Notice of Violaton No. 2, dated April 22, 1970). In accord- 
‘ance with the Bureau’s practice, this finding was communicated to 
the operator in a document dated April 23, 1970, entitled Ne otice of 
Abatement or Extension.” 

In another such instance Freeman on May 18 asserted impossibility 
of abatement under present conditions although an inspection on 
-. April 29 had resulted in issuance by the Bureauof a Notice of Abate- 
ment or Extension in which.the inspector stated that partial abatement 
had been achieved by replacing an electric cable and that other noncom- 
._plying equipment was being repaired (Orient Mine No. 6, Notice of 
Violaton No. 1, dated April 28, 1970). On this basis Freeman was 
granted an additional sixteen days to achieve total abatement, and on 
May 14, 1970, a Bureau inspector found the violation to be “totally 
abated. ” 

On May 8, 1970, the Bureau issued Freeman four documents entitled 
“Modification of Notice.” These four documents purported to modify 
the four original notices charging violations at, Freeman’s Orient Mine 
No. 5. Freeman’s applications for review filed ten days later made 
no mention of any modification. Nor does it appear that any of the four 
modifications of notice was attached to Freeman’s applications, as 
would appear to be required by the Board’s rules if review was.sought 
by Freeman of the notice as modified. 30 C.F.R. sec, 801.12, 35 Fed. 
Reg. 5256 (Mar. 28, 1970). It appears, then, that Freeman regarded 
an application for review of an initial notice as necessarily placing in 
issue the terms of any modification thereof or that Freeman did not 
desire to challenge the notice as modified but was uncertain as to the 
meaning and effect of the May 8 documents on the original notices. 

On May 14, 1970, the Bureau issued Freeman three additional docu- 
ments entitled “Notice of Abatement or Extension.” These May 14 
notices were related by their terms to three of the four original notices 
charging violations at Freeman’s Orient Mine No. 6. (Violation No. 2, 
found by the Bureau’s inspector to be “totally abated” on April 23, 
1970, was not the subject of any subsequent Bureau document). Free- 
man’s applications for review filed on May 18 made no mention of the 
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May 14 notices. Nor apparently were the May 14 notices attached to 
the May 18 applications. The same inference therefore arises that 
Freeman either regarded the May 14 notices as fully reviewable on — 
application to challenge the original notices or was uncertain as to the 
meaning and effect of the May 14 notices. 

The four modified notices issued by the Bureau on May 8 and the 
three May 14 notices all contain the following two paragraphs: 


The foregoing violation exists because the equipment needed to abate it was 
not available to the operator prior to the inspection. Therefore, in compliance 


with the Restraining Order issued. on April 28, 1970, in Civil Action No. 70-C— 


50—D, United States District Court for the Western District of Virginia at 
Abingdon; Virginia, this Notice is for information purposes only and no penalty 
will be assessed. : 

Except for said. Temporary Restraining Order, an Order of Withdrawal would 
have been issued pursuant to section * * * 104.(b) * * * of the Federal Coal Mine 
Health and Safety Act of 1969. 


All seven documents also state that “review of this Notice pursuant to 
Sec. 105 (a) of the Act may be made upon application to the Board of 


' Mine Operations Appeals.” 


In other respects the May 8 documents differ from the May 14 boii 


ments. All four of the “Modifications of Notice” issued on May 8 state . 


that the violation cited in the original notice is “partially abated.” Two _ 
of the May 14 “Notices of Abatement or Extension” similarly state 
that the violation is “not totally abated.” The third states that the 
original violation: (Orient. Mine No. 6, Violation No. 1) had’ been 
“totally abated,” and explains that abatement was achieved by replac- 
ing defective trailing cables, but the document also contains the - 
language quoted above asserting that the violation in. question “exists” _ 


and that, except for the temporary restraining order referred to, “an 


Order of Withdrawal would have been issued * * *.” All four of the 
modifications of notice issued on May 8 state that “except as herein 
modified” the original notice “shall remain in full force and effect.” 
The three May 14 documents contain no such statement. 

The parties are in dispute as to whether the UMWA received copies 
of the May 8 modifications of notice or the May 14 notices. There was 
a proffer of proof to the Examiner that the Bureau customarily mails 
all such notices to the UMWA Safety Division. (Applicant’s Ex. 3, 
August 18, 1970.) Counsel for the UMWA informed the Examiner 

. that a search of the Safety Division’s files had failed to reveal any 
evidence of receipt of these documents. (Hearing Aug. 11, 1970, T 
12-13; Hearing Aug. 19, 1970, Tr. 65-66, 73.) 

Between June 5 and J une 9, 1970, the Bureau filed substantially 
‘identical Answers to each of Freeman’ s eight applications for review. 
The answer prays for dismissal of the application to which it is directed 
on the ground that the facts set forth in the notice sought to be re- 
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viewed “constitute a violation of the mandatory health and safety 
standards set forth in * * * the Federal Coal Mine Health and Safety 
Act of 1969 * * *.? None of the Bureau’s answers made any reference 
to the documents issued by the Bureau on. May 8 and May 14 advising 
the applicant of the temporary restraining order referred to therein, 
informing the applicant that with respect to seven of the eight notices 
sought to be reviewed no penalty would be assessed, and stating that 
withdrawal orders would have been issued in those seven cases. but for 
the restraining order. Each answer contains a certificate of service 
which states that a copy was served on Freeman. 

On July 24, 1970 the Examiner consolidated the eight Freeman 
applications for hearing and the parties, including the UMWA Safety 
Division, were notified that a hearing would be held on August 11, 
1970. Counsel for interested parties who had not theretofore filed an 
appearance and who desired to participate were directed by the Exam- 
iner to do so on or before August 8, 1970. On July 30, 1970, counsel 
filed an appearance on behalf of the UMWA “in intervention” by a 
letter addressed to the Examiner. 

- On August 3, 1970 the Bureau filed motions to diamiss all eight 
Ppeemah Bpphenond In the case of the alleged violation which had 
been found by the Bureau to be “totally abated” on April 23, 1970 
(Orient Mine No. 6, Violation No. 2), the Bureau’s motion was based 
on the contention that the application had been rendered moot by the. 
_ fact of abatement. In the case of the other seven notices sought to be 

reviewed by Freeman, the Bureau’s motions stated that 
_ The Notice of Violation issued in this cause was modified by a Notice, a copy 
of which is attached hereto * * *, granting an unlimited period of time to abate 
the said violation and advising applicant that no penalty would be assessed. 


Attached to these seven motions was a copy of the document issued by 
the Bureau on May 14 or May 8 pertaining to the violation in question. 
Each motion argued that the attached 


Notice effectively grants the applicant all the relief which could be granted 
py the Board and the issues raised by the Application are therefore moot. 


The motions contain certificates of service stating that, oops were 
served on Freeman. 

At the hearing before the Examiner ¢ on cnr 11, Freeman offered 
. no objection to the Bureau’s: motions to dismiss and filed with the 
Examiner its own written motions to withdraw “without prejudice” 
the eight applications upon which the proceedings were then predi- 
cated. Counsel for the UMW A opposed both sets of motions and sought 
leave to interject into the proceedings its own challenges to the eight 
notices of violation as modified by the ° various documents attached to 
the Bureau’s motions. 
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Ina walten decision the Examiner denied the Bureau’s motions to 
dismiss and Freeman’s motions to withdraw the applications. ‘The de- 
cision states that these rulings were made without prejudice to renewal 
of the motions at a later stage in the proceedings. The Examiner 
“oranted” the UMWA “status as an interested party herein * * *,? and 
gave the UMWA “until, and including, August 21, 1970, to file herein 
an application for review of any modifications or changes of record 
concerning the notices of violation involved in these proceedings.” 
The order of the Examiner directed the UMWA to file its application 
for review in compliance with section 801.10 e¢ seg. of the Board’s 
rules and section 105 of the Act. The Examiner’s order specifically pre- 
serves “the rights of the Government or the Operator to raise any 
arguments or grounds of defense * * * including jurisdiction, date of 
service and the like,” and states further that “the 10-day period * * * 
granted for filing an application for review (by the UMWA) simply 
means that these proceedings will be held open until August 21, 1970 
* * *; it does not mean that the time for filing an application under 
section 105 of the Act, or under the Secretary’s regulations, is tolled, 
enlarged or otherwise affected by this Order * * *.” Finally, the Ex- 
aminer’s order states that “if an application for review is not filed . 
herein on or before August 21, 1970, the Operator’s Motions to With- — 
draw without prejudice will be granted forthwith.” 

In a second written decision dated August 20, 1970, the Examiner 
overruled motions by the Bureau and Fréeman to reconsider and 
vacate the August 12 order. 

On or about August 19, 1970, the UMWA filed with the Examiner 
a “Motion” the stated purpose of which was, in part, “to challenge the 
reasonableness of the time allowed by the Government_to abate these 
violations -under, Notices, including the amendatory modifications 
thereof * * *.” 

These interlocutory iopeals are taken by the Bureau and by Free- 
man by permission of the Board granted on August 21 and August 
25, 1970. “he 
Issues Presented for Review 


I. Whether a notice issued. pursuant to section 104(b) of the Act. 
can be reviewed by the Board where the Bureau subsequently finds 
the violation charged in such notice to be “totally abated” and does 
not request the assessment of a penalty. 

II. Whether documents of record in these proceedings issued by the 
Bureau on May 8 and May 14, 1970, constitute notices reviewable under 
section 105 (a) of the Act. 
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III. Whether on the facts here presented the UMW4A is precluded 
. from filing applications to review notices issued by the Bureau more 
_than 30 days prior to the UMWA’s application. , 
IV. Whether the scope of review of a section 104(b) notice may 
include certain issues raised by the Examiner and the parties. 


wg Rulings of the Board on the Issues Presented 
I 


.. We agree with the Bureau that, where the Bureau finds a violation 
charged in.a notice issued under section 104(b) to be totally abated and 
does not seek the assessment of a penalty based on the violation charged 
- in the notice, there is no issue appropriate for review by this Board. 
We hold therefore that in the case of Notice of Violation No. 2, Orient 

Mine No. 6 (Docket No. Vine..70-146) , the Examiner erred in denying 
the Bureau’s motion to dismiss Freeman’s application for review and . 
_ in authorizing the UMWA. to file an application for review. We base 

this holding on our reading of the record to reflect, an unequivocal 

finding by the Bureau of total abatement of the violation charged 
_and a decision by the Bureau, implicit in its motion to dismiss, not 
to seek in these proceedings the assessment of a penalty : based on the 

- violation charged in the notice. 

We further hold that the Examiner must similarly disniiss any ap- 
plication to review Notice of Violation No. 1, Orient Mine No. 6 
(Docket No. Vinc. 70-146), and any subsequent notice with respect. to 
that violation, if on remand the Bureau supplements the record with 
- an unequivocal finding that the violation charged in the initial notice 
is now totally abated. In the case of. Violation No. 1,.a Notice of 
Abatement or Extension issued by the Bureau on May 14, 1970 makes 
it clear that the Bureau does not seek the assessment of a: penalty. 
While a finding of total abatement appears in the May 14 document, 
the Bureau’s assertion in the same document that the violation “exists,” 
and that a withdrawal order “would have been issued” but for a tem- 
porary restraining order, is not fully consistent with a finding of total 
‘abatement. Hence, as to Notice of Violation No. 1, we believe that clari- 


'_ fication of the record on remand is necessary. 


We base these holdings on limitations which we believe to be in- 
herent in the purpose of the delegation of authority by which this 
Board was created. 

We do not understand the Secretary’s delegation to the Board to 
confer upon the Board general supervisory authority over the entire 
spectrum of the Bureau’s enforcement practices and policies. The Sec- 
retary’s delegation to the Board of a variety of review and adjudica- 
tory functions specifically provided for in the Act was intended, in 
our judgment, to create an administrative forum that would exercise 


149] - FREEMAN COAL MINING corP..- = 157 
~ October 5, 1970 

these enneine statutory functions independently of the Department’s 
various enforcement arms. The Bureau exercises primary responsi- 
bility for initiating enforcement of the Act’s mandatory health and 
safety standards by inspections and by the issuance of notices and 
orders under section 104 of the Act. The Board of course participates 
in enforcement of mandatory standards; but we believe the Board’s 
authority is primarily that conferred by section 105 of the Act, which 
provides for review of orders and notices once issued, and by certain 
other provisions in the Act which provide for the assessment of penal- - 
ties and the adjudication of other matters in proceedings initiated, | 

not by the Board, but by an appropriate interested party or by the 
, Bureau. 

These same considerations, and the more limited scope of review 
of notices under section 105, ‘militate against review by the Board of 
an unequivocal decision by the Bureau to terminate a notice issued. 
under section 104(b). The Bureau may terminate. a section 104(b) 
notice where it believes the initial finding of violation was mistaken’ 
or, as in this case, where the Bureau finds the violation charged. to 
en been totally abated and seeks no. penalty. In our judgment ter- © 
mination of a section 104(b) notice on either ground before a with- 
drawal order has ‘been issued is essentially an enforcement decision 
that should not normally be reviewed by the Board. Thus, unless a | 
withdrawal order has issued, or unless there are issues pending before . 
the Board relating to an application by the Bureau for the assessment" 
of a penalty, we think that a pending proceeding to review a section 
104(b) notice should be dismissed when the Bureau makes an unequiv- 
ocal finding that the violation has been totally abated. 


if 


We hold that the seven documents issued by the Bureau on May 8 
and May 14, 1970, constitute notices reviewable by the Board under 
section 105 of the Act. 

We leave for later discussion herein the uncertainty which we Hielieve 
all parties to varying degrees have exhibited over the meaning and 
effect of these seven’ documents. As to whether they constitute review- 
able notices, we think it is sufficient that. each. document constitutes a 


2In contrast to the limited review of notices, section 105 expressly provides for. review 
of modifications or. terminations of orders. Hence, issues which we have indicated should 
properly be regarded as matters of enforcement policy in the case of notices may. or may 
not be reviewable by the Board in. the case of orders. 

We recognize that there may be circumstances in which a “court would order the Bureau 
to issue a notice or initiate proceedings for the assessment of a penalty, but we do not 
believe that in most cases the exercise by the Board of power to compel the initiation or 
maintenance of enforcement proceedings is consistent with the independent review function 
contemplated by the delegation of authority. under which the Board was created. 
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‘communication notifying an operator that a violation of a mandatory 
‘health or safety standard exists. We do not believe that reviewability 
‘should turn on the form adopted by the Bureau in issuing notices of 
"this sort. Nor do we believe that lack of clarity in the language em- 
ployed by:the Bureau, or the use by the Bureau of a notice of violation 
to communicate additional information or advice to the operator, 
should affect reviewability, so long as the document in substance em- 
bodies a finding by the Bureau that a violation exists at the time the 
document is issued, We do not believe that the failure of the Bureau to 
fix a definite time for abatement in a notice of violation destroys its 
reviewability under section 105.° 
The Bureau’s own descriptions of the documents issued on May 8 
and May 14 reflect a. discernible evolution. The documents themselves, 
regardless of their differing captions and formats, all give notice to 
the operator that a violation described in an earlier notice “exists” 
and, with an exception already discussed, is either “not totally abated” 
or is.only “partially abated.” The Bureau’s motions to dismiss, filed 
on August 8, 1970, describe each of the seven documents as “a No- 
tice * * * granting an unlimited period of time to abate the said 
violation and advising * * * (the operator) that no penalty would be 
assessed.” In its brief and argument to the Board the Bureau states 
that the documents were intended “to vacate a Notice of Violation 
previously issued * * *.” - 


We do not udderstand the Bureau to argue that failure to fix a. 


definite time for abatement insulates a notice from review under sec- ~ 
tion 105. The Bureau’s principal argument is that by virtue of certain 
temporary restraining orders issued in Ratliff v. Hickel, Civil Action ~ 
No. 70-C-50-A. (W.D., Va., filed April 23 and 30, 1970), the Depart- 
ment is prohibited from regarding as a violation a noncompliance 
with the Act’s mandatory health and safety standards unless equip- 
ment needed to abate the violation was available to the opérator when 
the Bureau’s inspection revealed the noncompliance. This Board does 
not construe the temporary restraining orders in Aatlifi to prohibit 
the issuance of a notice of violation under section 104(b) simply be- 
cause equipment needed for abatement is not available at the time of 
inspection. We regard the Railé# orders as enjoining the enforcement 
of section 104(b) by the assessment of a penalty or by the issuance of 
a withdrawal order for failure to abate a Violation at a time when 


8 We do not hold that an “informational” notice or warning which charges no violation 
of a mandatory standard and which carries no penalty is. subject: to review. But we do 
not believe the notices issued in these proceedings are of this character. 
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. Sauipment essential for abatement i is not available to ie operator on 
any terms.* 

‘We first point out that the restraining orders in Ratiéff appear to 
have been. based on the ‘Court’s construction of section 104 of the Act, 
not on any claim that provisions in section 104 must be stricken from 
the Act as unconstitutional. A restraining order prohibiting pendente 
ite the enforcement of an Act of Congress on constitutional grounds 
would appear to require the convening of a federal district court of 
three judges. 28 U‘S.C. sec. 2282 (1968). 

We agree with the Court in Ratliff that the various subparagraphs 
of section 104 apply differently to operators who are in violation of 
the Act’s mandatory health or safety standards but are unable to 
acquire equipment necessary to abate the violation. Where the viola- 
tion creates an imminent danger to miners, we construe section 104 (a) 
to require immediate issuance of an order compelling the operator to 
withdraw the endangered miners, whether or not equipment neces- 
sary to avoid or to abate the condition of imminent danger is available. 
Where the Bureau finds that a violation creates a condition which may 
lead to imminent danger but that such condition cannot be effectively 
abated through the use of existing technology, the Bureau may initiate 
a proceeding under section 104(h). We think it clear that section 
-104(h) authorizes issuance of an order of withdrawal after an oppor- 
tunity for public hearing is afforded the interested parties, whether 
or not equipment needed to abate. the condition exists, but does’ not 
require the issuance of such an order as under section 104(a). Section. 
104.(b) applies to violations which do not create imminent danger and 
which do not involve the special factors required for the initiation 
ofa proceeding under section 104(h). 

We are in general agreement with the District Court in Ratliff 
that. section 104(b) should not be enforced to require an operator to 
abate violations before the operator can obtain equipment essential 
for abatement. Otherwise, sections 104 (b) and (h) would be in mani- 


4We assume that the restraining orders in Ratliff limit the Department’s enforcement 
of the Act in these proceedings involving different parties and‘ the safety of miners at 
mines located in a different’ jurisdiction. We also assume that the orders are not in 
violation of the statutory command that no temporary relief be granted in the case of a 
notice issued under section 104(b) (see Act, sections’ 105(d) and 518) or of the general 
requirement that parties seeking judicial relief from administrative action shall first 
exhaust their administrative remedies. s 

We note that the Court in Ratliff enjoined the assessment of a penalty against an 
operator whose violation of a mandatory health or safety standard results from the fact 
that equipment essential for compliance was not available on any terms at the. time of 
inspection. Since the Bureau is not in these proceedings seeking the assessment of any 
penalty, this other aspect of the Ratliff orders is not directly relevant. 
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fest. disharmony. The remedial flexibility which we think section 
104(h) clearly contemplates can be brought to bear by the Bureau 
only where it believes that no assurance can be given that the condition 
‘caused by the violation will not lead to imminent danger. If section 
104.(b) were construed to require withdrawal regardless of the avail- 
ability of essential equipment, the possibility of relief under section 
164(h) would exist only where the condition caused by noncompliance 
portended imminent danger.-A rigid requirement.of abatement under 
section 104(b) regardless of the availability of equipment would thus 
make little sense. Since we think there is ample authority in section 
104 as a whole for the issuance of withdrawal orders where continued 
-- operations would be detrimental to the health and safety of miners, 
such a construction is not necessary to achieve the Act’s eoeey 
objectives. : 
For these reasons we think that in fixing a reasonable time for abate- 
ment under’ section 104(b) the present and future availability of 
essential equipment is always a relevant consideration. We do not mean 
to suggest that the problem of fixing a reasonable time where essential _ 
equipment is arguably unavailable is a simple one. There may be — 
degrees of danger to miners short of the conditions that would warrant 
proceedings pur suant to sections 104 (a) or (h) but which would never- 
theless require abatement at heavy cost to the operator. In such cases 
complianee might be achieved by requiring the -operator to purchase 
necessary. equipment at a premium which reflects special production 
costs of a supplier. There may also be situations where the operator's 
failure to order essential equipment has been in part the reason for its 
nonavailability, or has made prompt abatement following the Bureau’s 
discovery of the violation impossible. We also believe there may be 
unusual situations in which section 104(b): could be enforced in a way 
intended to require the operator to-seek the approval of alternate 
measures for achieving an equal degree of safety in accordance with 
_ section 301(c) of the Act. 
We think that the Rati restraining orders reflect a construction of 
section 104 that is generally in accord with our own. The Bureaw’s 
argument that the Ratliff orders preclude review of the availability of 
equipment in part begs the factual issue upon which the claim that 
these orders are applicable rests and amounts to an argument that the 
Court in Ratliff has enjoined the process of administrative review 
within the Department by which such issues are resolved. For this 
Board to accept such a construction would impose an. unnecessary and 
unwarranted limitation on the right of review specifically accorded 
the operator and the representative of miners by the Act. 
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On the particular facts of these proceedings we hold that the 
UMWA is not precluded by the Act from filing applications for review 
of the notices issued by the Bureau on May 8 and May 14, 1970. 

The 30-day time limit prescribed in section 105 (a) fos the filmg of 
an application for review constitutes a statutory limitation on our 
authority to review such an application and is in that sense “juris- 
dictional.” See Lichter v. United States, 334 U.S. 742 (1948) ; Weaver 

‘v. Blair, 19 F. 2d 16 (8d Cir. 1927); Hart Cherry Packers, Inc. v. 

| Johnston Pie Co., 22 Agri. Dec. 733 (1963). On the facts of record in 
these proceedings, however, the documents as issued by the Bureau on 
May 8 and May 14 are not sufficiently clear in meaning or effect to 
cause the statutory period to begin to run. 

The seven May notices literally inform the operator that because 
equipment necessary for abatement was not available at the time of 
inspection no penalty would be assessed and no withdrawal order was 


_ theretofore issued. None of the-notices says anything about future 


abatement. Despite the reference in these later notices to the unavail- 
ability of equipment at the time of inspection, there was an indication 


by the Bureau that one of the seven violations was “totally abated” 


before the time previously fixed for abatement had expired. (See pp. 
152, 156-157 above). Of the remaining six violations five were not re- 
Binal to be abated by the original notices until July 16, 1970; and four 
of the May notices relating to these five violations specifically stated 
that, except as therein modified, the original notice remained in “fall 
foros and effect.” (See p. 153 above. ) In these circumstances, for a re- 
cipient of the seven May notices to assume that the original require- 


ment of abatement remained in effect ee not, we think, be wholly 


unreasonable. 

That Freeman filed aopinanane to review all eight of the original 
notices on May 18, after receipt of the May novices, suggests just such 
confusion on the part of the operator. The Bureau’s answers, filed on 
June 5 and 9, contained no indication that the abatement. requirement 
in the notices sought to be reviewed by Freeman had been sus pended, or 
modified. (See pp. 153-154 above.) Thus, the applications for review, 
which indicate service on the UMWA,.and the answers, which con- 
stituted the only Bureau response of record in the proceedings, stron. gly 
indicated that the original notices were regarded: by both the operator 
and the Bureau as still in effect. Moreover, the assertion in the seven 
May notices that equipment necessary for abatement was unavailable 
prior to inspection, ambiguous in itself, was made more’so by the fact 
that, as to six of the. violations which the Bureau appeared to regard 


iY 
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as annie: the operator cited impossibility of compliance as a reason 
for review of only four. 

. In these special circumstances we think that the 30-day statutory 
period for filing applications for review began to run when the Bureau 
first made known with reasonable clarity its position as to the meaning 
and effect of the May notices. In our judgment this did not occur until 
the' Bureau in its motions to dismiss, filed herein on August 3, 1970, 
made it clear that the original notices had been rendered moot by the 
May notices and were of no further effect and that the May notices 
were intended to give the operator an unlimited time to abate the viola- 
tions to which they related. 

In reaching these conclusions we are aware of the extraordinary 
difficulties surrounding enforcement of the Act when these May notices 
were issued. The Bureau’s administration of the Act and its attempts 
to train large numbers of enforcement. personnel in a broadly appli- 
cable enforcement policy was in its early stages when the Ratliff’ re- 
straining orders were issued. Nevertheless, while we are fully sympa- 
thetic with the problems facing the Bureau and its legal advisers, we 
do not believe that the statutory right of parties to “seek review of 
notices issued under section 104(b) can be deemed to run with the 
issuance of notices too uncertain in meaning and effect to permit such 
parties to fairly exercise that right. 

The UMWA’s motion “to challenge the reasonableness of the time 
allowed by the. Government to abate these violations under Notices, 
including the amendatory modifications thereof * * *” was filed with 
the Examiner on or about August 19, 1970. We hold only that on-the 

- particular facts of these proceedings the Examiner is not precluded 
by the 80-day time limit prescribed by the statute from accepting this 
document as a timely application for review of the seven May notices. 
Our holding on this interlocutory appeal should not be construed as 
foreclosing the Examiner from rejecting the document as an in- 
adequate compliance with his August 12 order, with or without leave 
to make any later filing. At the very least we think the UMWA should 
be required to resubmit the document in a more appropriate form.® 


. }Under our holding the 30-day statutory period for filing an application for review 
expiring September 3, 1970. The expiration of the statutory period does not prevent the 
Bxaminer from aceepting an amendment to or substitution for an initial pleading where 

‘ the subsequent document is intended to satisfy formal pleading requirements and does 
not embody an essentially different claim or position. See Philip Carey Mfg. Co. v. 
NLRB, 331 F, 24. 720, 731. (6th Cir. 1964) ; Marzail v. Libby, McNeill & Libby, 188 F. 2d. 
1013 (D.C. Cir. 1951) ; Hart Cherry Packers, Ine. y. Johnston, supra. . 

Our decision that the UMWA is not precluded by the Act from filing applieations for 
review should, not be interpreted as a general willingness on the part of this Beard to 
accept less than complete compliance with the procedural requirements laid down in 
the Act, or in the Board’s rules, or in any order issued by the Board or an Examiner. 
Strict compliance with procedural requirements. is essential to the expedition which the 
Act itself requires of the review proceedings for which it provides. (See section 105(c).) 
Untimely appearance or filing by parties should not and will not be tolerated. 
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Since we hold in these proceedings that the 30-day statutory period 
for filmg applications for review began to run on August 3, 1970, 
regardless of whether the UMW 4A in fact received copies af the nGeceE 
sought to be reviewed prior to that date, the taking of further evidence 
- on remand as to the fact of receipt is unnecessary. 


IV 


'. We are in agreement with the Bureau that the scope of review of 
notices issued pursuant to section 104(b) must relate to determination 
of a reasonable time. for abatement. In our judgment the language of 
section 105 (a) and the Act’s legislative history do not permit-any other 
construction. See, e.g:, H.R. Rept. No. 761, 91st Cong., Ist Sess. 69 
(1969) ; 115 Cong. Rec. S17167 (Dec. 18, 1969). 

A number of issues have been raised by the parties for consideration 
in these proceedings ot were referred to as appropriate subjects for 
evidence by the Examiner in his decisions. We discuss some of these 
issues and certain pertinent procedural matters seriatin. 

Burden of introducing evidence. In further proceedings before the 
Examiner the UMWA, as the applicant for review, is required to 
introduce evidence sufficient to support findings by the Examiner and - 
the Board of the reasonableness of a time for abatement which the 
applicant contends should be fixed. In the absence of evidentiary sup- 
port for the fixing of a time for abatement different from the time 
provided for in the notice sought to be reviewed, we think that an- 
application for review may properly be dismissed. 

The availability of equipment. As previously stated in this decision, 
evidence bearing on the availability of equipment necessary for abate- 
ment is always relevant in determining a reasonable time for abate- 
ment in a section 104(b) notice. Such evidence is not restricted to the 
availability of equipment at the time the notice was issued but. may, 
and indeed should, include evidence of the availability of necessary — 
equipment at the time of the hearing or at a future time. Exercising 
the power conferred upon the Secretary by section 105(b) of the Act, 
the Examiner and the Board may, at the conclusion of proceedings to 
review such a notice, issue “an order vacating, affirming, modifying, -. 
or termimating *.* * the notice * * * complained of * * *,” This 
broad remedial authority clearly permits issuance of a notice modified 
to require abatement at a future time based on findings that necessary 
equipment will then be available to the operator. 

Safety of miners. The degree of danger to miners is another con- 
sideration that is always relevant in determining a reasonable time for 
_ abatement. Where a significant hazard to the health or safety of 
miners is created by the violation, abatement should be required in 
the shortest possible time. In such circumstances, countervailing con- 
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siderations such as the operator’s desire to, purchase necessary equip- . 
‘ment from a particular een should never be permitted to delay 
abatement. 

‘At the same time, the issuance of an immediate withdrawal order 
under section 104 (a), based on an initial finding of “imminent danger,” 
is primarily an enforcement responsibility of the Bureau. In accord- 
ance with conclusions reached in part I above, the Bureau’s failure 
to issue such an order is not normally an appropriate issue for review 
in a proceeding based on an application to review a section 104.(b) 
notice. To some extent these distinctions in.this context may be largely 
formal, since a requirement of prompt abatement under section 104.(b) 
based ona finding of significant hazard to the health or safety of 
miners would have effects similar to a section 104(a) order. However, 
we do not believe that the Bureau should be required by the Board to 
issue a section 104(a) order or that the hearing on review of notices 
should focus directly on the Bureau’s failure to issue such an order. _ 

Difficulty of abatement. Although difficulties which the operator 
may face in achieving total abatement must clearly be subordinate to 
the health and safety of miners, we think that difficulty of abatement 
may nevertheless be a relevant consideration in fixing the time for 
abatement. Thus, where a longer period for abatement will. vastly 
reduce the cost of abatement or the operational disruption, without 
exposing the miners to significant danger, we think an order fixing the 
longer period would be reasonable. There may be other contexts in 

‘which consideration of the difficulty. of abatement would be 
appropriate. 

Fact of violation. We accept, at least for purposes of the issues pres- 
ently. before us, the proposition that any time for abatement is an un- 
reasonable time if no violation exists. Hence, the truth of the Bureau’s 
allegations of violation,.and the legal sufficiency of the facts claimed 
to constitute a violation, may be challenged by an applicant seeking 
review of a section 104(b) notice. These same issues are, of course, 
fully reviewable in any proceeding in which the Bureau seeks the 
assessment of a penalty based.on a section 104(b) violation. We note 
that the Act itself nowhere expressly precludes review of the fact: of 
violation as an element of the reasonableness of time for abatement 
in a section 104(b) notice. 

Initiation of proceedings under section 104 (A). The issuance by the 
Examiner or the Board of an order requiring the Bureau to initiate 
proceedings under section 104(h) of the Act would normally not be 
appropriate on review of a section 104(b) ‘notice. This ruling follows 
we think from the reasons given in support of our holdings in part I 
above. Hence, the scope of any further evidentiary hearing in these 
proceedings should not include matter that bears solely on the findings 
of fact required to be contained in a section 104(h) notice. 
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| Other considerations. Our foregoing discussion is not intended to 
include an exhaustive review of every factor that may be appropriate 
_ for consideration in determining a reasonable time for abatement of 
violations that are the subject of notices issued under section 104(b). 
Additional considerations, including certain considerations to which 
we have referred elsewhere in this decision (see ¢.g., pp. 159-160 
above), may be relevant in particular cases. 
Withdrawal of pleadings. As a general matter we think that a party 
should be permitted to withdraw an application for review at any 
time. We do not think that the Examiner’s denial of Freeman’s motions 
to withdraw the original applications for review was necessary to 
keep the proceedings open for the filing by another party of timely ap- 
plications to review later notices related to:the violations initially 
challenged by Freeman. Thus, if Freeman in these proceedings elects 
to withdraw its various challenges, including its claims that no viola- 
tion in fact occurred, we think that motions to withdraw its applica- 
tions should be granted as a matter of course. 


_ Order 


IT IS ORDERED that these proceedings are remanded to the Ex- 
aminer for further hearing and an initial decision in. accordance 
with this open: 


C. E. eae JR, 
Chairman. 


Gzores V. Atien, JR., 
. Member. 


SEPARATE VIEWS OF MEMBER DAVID DOANE: 


I concur in the conclusion reached by the majority but disagree 
with the reasoning used in arriving at the decision. 

Section 105(b) of the Act provides in part that upon receiving the 
report of the investigation, “the Secretary * * * shall issue a written 
decision, PICOEDOr ane therein an order vacating, affirming, modify- 
ing or terminating * * * the notice.” | 

The Bureau’s action, taken pursuant to the Ratliff decision, was 
based upon. unavailability of equipment and material. In fact it was 
attempting’ to vacate .the original notices by the issuance of the 
modifications. . 

I maintain under section, 105 (b) of the Act the question of avail- 
ability is one to be determined before the notices may be vacated. 
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In light of this holding, I would instruct the examiner to treat the 
Bureau’s petition to dismiss, based upon these modifications of notices, 
as a petition to vacate the original notices and to permit interested 
parties a reasonable time to file objections thereto but to limit the issue 
to the question of availability of the equipment. 


Davip Doane, 
Member. 


. BEARD OIL COMPANY 
IBLA 70-19 Decided October 7, 1970 


Accounts: Refunds—Oil and Gas Leases: Rentals 

Where a noncompetitive oil and gas lease is canceled as having been erroneously 
issued in derogation of the rights of prior qualified applicants, this Depart- 
ment will order that a refund of the rentals-paid for the lease be made to the 
lessee upon his application for repayment if the cancellation is in no way due 
to any fault of the lessee and provided there is no arrangement or agreement. 
between lessee and other parties and there is no evidence of fraud or 
collusion. 


L. N. ‘Hagood, et al., 65 I. D. 405 (1958) is overruled. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


_ The Beard Oil Company has appealed to the Secretary of the Inte- 
rior from a decision by the Chief, Office of Appeals and Hearings, 
Bureau of Land Management, dated October 31, 1968, which affirmed 
as modified an Eastern States land office decision of June 4, 1968, can- 
celing the company’s oil and gas lease BLM—A 059146. The land 
office decision indicated that a refund would. be made of rentals paid 
from November 1, 1966. The Office of Appeals and Hearings modified 
by ruling that the rentals were payable and earned up to and including 
June 3, 1968. 

Appellant’s oil and gas lease was canceled by the Bureau on the 
ground that prior-filed oil and gas lease offers BLM-—A 057177 and 
BLM-—A 057174. were the first qualified applications for the lands 
involved rather than appellant’s offer and the lease was erroneously 
issued to appellant..The offerors of the conflicting offers filed protests 
on September 21, 1966, challenging the lease and the. cancellation 
stemmed from these protests. : 

Appellant does not. challenge the iene s action in canceling its * 
lease. Instead, it agrees with this action, but requests a refund for the 
total rental of $4,083 which represents annual rentals of $680.50 paid 
from the issuance of the lease effective November 1, 1962, through 
October 31, 1968. Repayment application Form 1822.1, December.1964, 
has been tendered by appellant. — 
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Because no issue has been raised concerning the cancellation of 
appellant’s lease and because of our conclusion, infra, concerning the 
rental refund, it is not necessary to discuss the merits of the lease can- 
cellation or the difference between the amounts the land office and the 
Bureau’s Appeals Office determined refundable.* 

The primary question raised on appeal is whether this Department 
should order a refund of the rentals where a lease has been canceled 

‘as having been issued erroneously in derogation of another’s statutory 
preference right to. the lease. 

The decision below indicated that although the lease was voidable 
and subject to cancellation, the lessee had the quiet. enjoyment of its 
leasehold and “was not deprived of any rights under the lease during 
the period for which it paid rental.” It concluded that there. was no 
authority in law or by regulation for excusing lessees from the obliga- 
tion of paying rental pursuant to the terms of their leases, and thus 
there is no basis for a refund, citing ZL. V. Hagood, et al., 65 I.D. 405 
(1958). 

Appellant contends that the rentals should be refunded because the 
lease was issued erroneously. He says, quoting from pages 102 and 
103, Ott and Gas Leasing on Federal Lands, by Lewis KE. Hoffman 
(1st revision; 1957), that under a long standing pr actice of the Bureau, 
rentals have been refunded to oil and | gas lessees in such circumstances. 

The statutory authority for a refund i is provided by section 204(a) 
of the Public Land: Administration Act of July 14, 1960, 43 U.S.C. 
sec. 1374 (1964), as follows: 


In-any case where it.shall appear to the satisfaction of the Secretary of the 
Interior that any person has made a payment under any statute relating to the : 
gale, entry, lease, use, or other. disposition. of the public Ilands which is not . 
required, or-is in excess of the amount required, by applicable law and the regu- 
lations issued by the Secretary, the Secretary, upon application or otherwise, 
may cause a-refund to be made from applicable funds. . 


In L. N. Hagood, supra, this Department indicated that it was bound 
by a Comptroller General’s opinion interpreting language in predeces- 
sor acts quite similar to the act of July 14, 1960.? The Comptroller 
General inthe opinion in LZ. NV. Hagood, ruled that annual rentals on a 
noncompetitive oil and gas lease conflicting with an existing mining 
claim should not be refunded for any period up to the time the mining 
claim was determined to be valid and mineral patent issued. He ruled, 
however, that payments made thereafter would be in excess of the 
payments required by law and would be refundable. The rationale of 
the Comptroller’s opinion in Hagood and of the decision below appears 
to be that until the United States actually parts with legal title or 


1-However, see concurring opinion. f 
2.The prior statutes: were repealed by the act of July 14, 1960, P.L. 86-649, § 204(b), 
74 Stat. 507. : 
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until the oil and gas lease is canceled, rental payments are required 
_. by law and therefore no refund is authorized under the law. It is true 
' that for the lease to be in good standing payment of rentals is required. 
Does this also mean that there is no difference between. circumstances 
wherein a lease is in good standing and circumstances In which a lease . 
must be canceled because it was issued in error resulting from mistake 
of law or fact? If the Bureau erred in issuing the lease and cancellation 
is necessary to rectify the error, must it follow that lease rentals paid 
on the erroneously. issued lease be considered as “required” within 
the meaning of the act of July 14, 1960? We think not, and changes 
arising since the Hagood case support this conclusion, 

We point out thatthe Zagood matter did not rest with the depart- 
mental decision, A suit was filed in 1963 by the oil and gas lessees in 
that case against the United States for a refund of the rentals paid, 

Edwin Still et al. v. United States, Civil No. 7897, in the United States 
District Court for the District of Colorado. The case was settled with 

the United States making a compromise payment of a sizeable portion 
_ of the rentals that had been. paid. Although the settlement establishes 
no authority, the fact that a refund of most of the rental was made - 
lessens the weight of the Hagood decision as precedent. Furthermore, — 
_ this Department and the Department of Justice in reaching the settle- 


' ment relied on a decision of the United States District Court for the 


District of Colorado. In a case somewhat similar to the Hagood case, 
United States v. Ben. L. Abbott, Civil No. 7326, that court on August 23, 
1962, ruled that the defendant on his counterclaim was entitled to 
recover rentals paid for an oil and gas lease as to lands in conflict with 
_ mining claims. This ruling is contrary to the ruling of the Comptroller 
General in the Hagood case. 

' Since 1962, it appears that the Comptroller General has also taken 
a position contrary to the Hagood position. Its later ruling stems from 
factual circumstances in the departmental decision, Max Barash, The 
Texas Company, 63 I.D. 51 (1956), which was reversed by Barash v. 
Seaton, 256 F. 2d 714 (D.C. Cir. 1958), ordering the Secretary to issue 
a noncompetitive oil and gas lease to Barash. To comply, the Depart- 
ment was compelled to cancel a competitive lease which had been 
_ issued to the Texas Company. Max Barash, The Texas Company, 66 

I.D. 11 (1959). Ina subsequent decision which was cited below, Max 

Barash, The Texas Company, 66 I.D. 114 (1959), the Department held 
that the cancellation of Texas Company’s oil and gas lease was not 
conditional upon but was independent.of a refund of the rentals and 
other payments by Texas Company. On remand, the Bureau of Land 
Management referred the question of whether a refund could be paid - 
Texas Company to the Comptroller General. 

In an unpublished opinion dated May 31,.1961 (Comptroller 
General designation B-128712-O.M.) the Assistant Comptroller — 
General indicated that the legislative history of section 204(a) of the 
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Public Land Administration Act of J uly 14, 1960, supra, shows that 
_ the new provision was intended to grant more flexible authority to the 
Secretary to authorize repayments, ' 
He concluded that: . 
Since the effect of the court decisions in this instance was that the Secretary 
had no legal authority to execute * * * [the leases issued to the Texas Company], 
it is reasonable to conclude that he had no legal authority to exact the payments 
provided for thereunder. United States v. Ohio Oil Co., 163 F. 2d 683 [10th Cir. 
1947], certiorari denied, [3] 33 U.S. 8[8] 8, [rehearing denied, 333 U.S. 865]. 
Accordingly, the claim of the Texas Company may be allowed in the full 
amount * * *, : 
While recognizing the factual distinctions between the instant case 
and the Hagood and Barash, Texas Company cases, we are of the 
opinion that the Secretary’s authority to refund moneys paid under a 
lease which is canceled is now clear. Holding that a payment required 
under law to maintain a lease in good standing may not be returned in 
these circumstances would ignore the effect of the'cancellation of the 
lease upon any benefit the lessee may have derived from it prior to its 
cancellation. The court’s action in United States v. Ben L.. Abbott, 
involving the earlier, supplanted statutes, ordering a refund of the 
rentals negates the logic and fairness of such a holding. Also, the 
ruling of the Assistant Comptroller General quoted above under the 
act of July 14, 1960, refutes that reasoning and supports our conclusion 
that Congress did not intend the act of July 14, 1960, be interpreted 
restrictively so as to preclude the repayment of rentals where a lease 
must be canceled as having been erroneously issued. Considering that 
the court’s ruling in United States v. Ben L. Abbott, the enactment of 
the act of July 14, 1960, and the Assistant Comptroller General’s 
opinion of May 31, 1961, have all transpired since the LZ. NV. Hagood 
decision, we do not believe this Department need any longer consider 
‘itself bound to follow the Comptroller General’s opinion quoted therein 
and that decision is overruled. Instead, we are of the opinion that the: 
general practice of the Bureau of Land Management in refunding 
rentals where a lease has been erroneously issued is correct. 

Although we conclude that there is authority under the act of 
July 14, 1960, to refund rentals where a lease must be canceled as 
having been issued under a mistake of law or fact not due to any fault. 
of the lessee, we do not imply that this Department will ignore the pos- 
sibilities of fraud upon the Government. We do not intimate that a 
refund will be made if the cancellation of the oil and gas lease is due 
to some fault of the lessee himself or if he stands to benefit through 
any kind of. an arrangement: with parties seeking the cancellation: ‘of 
the lease.’ 

8The present regulations, 43 CFR subpart 1822, ‘eoncerning repayments do not set 

_ forth any guidelines or safeguards concerning repayments and, indeed, fail to cite the 


act of July 14, 1960. This omission, however, does not preclude the Secretary, or his’ — 
flelegate, from: granting the relief authorized by the statute or establishing guidelines. 
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Exceptional care. must be taken when ordering the cancellation of 
a lease, especially in circumstances such as this where the protests 
of-the third parties were not made for more than 3 years after issuance 
of the lease, to assure that there was justification for delay and absence 
of coljusion among’ the parties. 

This case is returned to the Eastern. States land office for further 
action on the lessee’s application for repayment. However, before a 
refund is authorized by that office, the lessee must, at least, first furnish 
‘written proof under oath that there is no arrangement or agreement 
by it with any party concerning the cancellation of the lease. That office 
may also take such other action as is deemed necessary to assure that 
the lessee is in good faith and that there is no reason to believe that a 
conspiracy might exist between appellant and protestants. 

Accordingly, pursuant to the authority delegated to the Board 
of Land Appeals by the Secretary of the Interior (211 DM 13.5; 35 
F.R. 12081), the decision appealed from is set aside and this case is 
remanded to the Eastern States land office of the Bureau of Land ~ 
Management to refund the rentals paid by the appellant providing | 
the conditions discrised above are satisfied. 


Francis E. Maro, Member. 


I concur: 
Epwarp W. Sruxzsrne, Member. 
I concur: 


Martin Rirvo, Afember. 


CONCURRING OPINION BY EDWARD W. STUEBING 


Although in agreement with the majority opinion, I offer this sepa- 
rate concurring opinion for the purpose of touching on aspects of the 
matter not referred to.elsewhere. 

This case arises out of the fact that the land in question was posted 
for the filing.of simultaneous oil and gas lease offers during the period 
_ from May 15, to May 22, 1961. Priority of consideration of offers so 

filed ‘was determined by a subsequent drawing, at. which one Huckaby’s 
offer was first drawn. In accordance with the procedure then practiced, 
the other offers for the same land were then conditionally rejected 
pending adjudication of the Huckaby offer. However, Huckaby with- 
drew his offer on June 20, 1961,-which should have signaled the rein- 
statement and adjudication of the next two offers in priority (BLM-—A 
057174 and BLM-—A 057177; each for a different portion of the lands 
included in the Huckaby offer). Instead, the land office entertained the 
offer of Beard Oil Company (BLM- A eee to which the lease was 
issued October 15, 1962. 
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On September 21, 1966, a protest was filed by Theodore Baker, the 
offeror under BLM_A 057174 and this was followed on September 26, 
1966, by a protest filed on behalf of Fred A. Gottseman and the Estate 
of Edwin W. Stockmeyer. These protests asserted the priority earned 
by the protestants in the drawing and urged the cancellation of the 
Beard Oil Company lease so that leases might issue to the protestants, 
whereupon the land office canceled Beard’s lease. Beard Oil Company 
appealed to the Director, but prior to perfecting its appeal it gave 
notice that it elected not to contest the cancellation of its lease provided 
that its rental payments were refunded. Because of this the cancella- 
tion was effected and leases covering the land were issued to the respec- 
tive protestants, leaving only the issue of the rental refund to be 
resolved. 

The easy acquiescence of the Bureau and the capitulation of Beard 
Oil Company form the crux of my concern. I am not at all sure that 
the cancellation of the Beard lease was enforceable at. law. The pro- 
testants had slept on their rights until they suddenly appeared nearly 
four years after the lease was issued to Beard. Beard might well have 
invoked a defense of laches, with what success we can now only specu- 
late. While admitting the statutory right of the first qualified offeror 
to receive a lease, even a statutory right may be lost through the dila- — 
tory conduct of one who fails to assert it in good time. Laches, estoppel, 
limitation of action and finality of administrative decisions are exam- 
ples of defenses employed to bar tardy claims, although they are not 
all applicable to this situation. 

If Beard Oil Company had successfully defended its lease, we aon 
not be faced with a question of repayment. Similarly, if it could be 
established that Beard simply yielded a right it was lawfully entitled 
to retain, no repayment would be due it. Where.a lessee simply relin- 
quishes his leasehold without any legal obligation to do so he is not 
entitled to a refund. However, I cannot fault Beard Oil Company for 
accepting the Bureau’s determination that the lease could not be pre- 
served, since it was financially advantageous for it to do so. I merely 
wish to make the point that leases should not be canceled at the behest 
of a third party where any doubt exists regarding the respective rights 
‘of the protestant and the lessee, since the effect of cancellation: will 
be a loss to the government of accumulated rentals. , 

One further point should be considered. Even assuming that the 
cancellation: of the lease was legally: enforceable, during the years 
when Beard Oil Company held the lease it had certain rights. It might 
have treated the lease as an article of commerce and sold it to an inno- 
cent purchaser for value, thereby putting it beyond the reach of the 
protestants. It had the right to explore the leasehold and gain geologi-. 
cal data which could have influenced its decision to consent to the 
cancellation rather than resist it. If.the company had completed a 
producing well, the very fact of production would have been fatal to 
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the noncompetitive application, and defeated any administrative 
cancellation of Beard’s lease. There is nothing to suggest that the com- 
pany had knowledge of the prior right of the protestants to receive the 
lease, but if it could be demonstrated that it took the lease with such 
knowledge for the purpose. of exercising whatever rights the lease 
bestowed, then the company would have gotten what it bargained for 
and no refund would be due it. 

For these reasons I suggest that extreme caution and thorough 
‘ investigation of such cases is required in the future to Prater the 
public interest. 


UNITED STATES v. FRANK AND WANITA MELLUZZO, ET AL. 
IBLA 70-149 ' Decided October? , 1970 


Mining Claims: Contests—Mining Claims: Hearings—Rules of Practice: 
Hearings 

Where information developed after a Departinentat decision holding a mining 

claim invalid indicates that it may have. been based upon inaccurate evidence, 

the prior decision will be set.aside and the case remanded for an adminis: - 

trative review of the patent application in the light of the actual situation. 


BOARD OF LAND APPEALS 
PETITION FOR RECONSIDERATION 


Frank and Wanita Melluzzo and Salvatore and Concetta Melluzzo, 
for themselves, and Tognoni and Pugh, Attorneys-at-Law, for all 
other contestees have filed separate petitions for reconsideration of 
departmental decision United States v. Frank and Wanita Melluzzo, 
et al., 76 I.D. 181 (1969) + 

The Melluzzo petition asks reconsideration of the decision only as 
to the three claims known as the North 7th Street Group, that is the 
Concetta, the Nita Jean and Nita Jean No. 2. The other petition asks 
reconsideration of the decision as to the claims constituting the Enter- 
prise & Cram Groups (the latter being completely overlapped by the 
Enterprise claims). 

The Enterprise & Cram petition has been carefully examined. It 
raises only general objections to the decision, asserting that it is 
mistaken in its interpretation of the evidence and the law. A similar 
petition for all the claims was denied by the Acting Solicitor in a letter 
dated February 3, 1970. We find nothing in the recent petition which 
would warrant a change in our decision as to the Enterprise & Cram 
claims. Therefore, the request is denied and the decision of July 29,: 
1969, will remain the final Departmental action in the matter as to 
ther: 

The Melluzzo petition is much more explicit. It is supported by state- 
ments of present and former personnel of the Bureau of Land Manage-- 
ment and of Frank Melluzzo saying that the evidence presented at 


1 Frank Melluzzo has notified the Department informally that he and the other Melluzzos 
are no longer represented by Tognoni and. Pugh in this proceeding. 
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the hearing in the contests involving the North 7th Street Group did 
not describe accurately the amount of building stone removed from the 
claims or sold under firm contract, and later removed, prior to July 23, | 
1955, and that such amount is substantially more than that found by ~ 
the hearing examiner and accepted upon appeal. 

Pursuant to directions from the Solicitor’s office, officials of the 
Phoenix land office conducted an investigation of the three claims in the 
North 7th Street group. Their investigation included an examination 
of various buildings erected in the period from 1951-1955 on which 
stone from the claims was used. The results of the investigation are 
set out in a stipulation signed by Frank and Wanita Melluzzo and the 
Acting Arizona State Director, BLM. It concludes that the production 
from the North 7th Street Group in 1954 was 298 tons, grossing 
$3,526, and in 1955, 580 tons, grossing $8,700. 

While these total figures are substantially in excess of those found 
by the hearing examiner and accepted by the Department, as presented 
they do not provide a basis for redetermining the validity of each 
particular claim. The validity of each of the claims, all else being 
regular, must rest upon the sales and production it alone yielded. When 
the figures are offered only as a total for a group of claims, it is not 
possible to determine the validity of any particular claim, for all or 
none of the production could have come from it. . 

In our request for further information, we had asked that the 
Melluzzos sign a stipulation setting out, as to each claim, the amount 
produced and sold by them prior to July 28, 1955. We intended, by | 
having statistics on which the United States ssid the claimants peteed: : 
to put an end, if possible, to the confusion that has arisen from the _ 
vagueness and condlice in Frank Melluzzo’s testimony i in this and other’ 
proceedings. The stipulation as presented is of little help, for it not 
only leaves uncertain the Melluzzo position as to these individual 
claims, but scarcely inhibits the use of some “floating” production i in 
other contests. 

There is, however, some indication of how the production was dis- 
tributed among the three claims. The Chief, Branch of Minerals, 
Phoenix Land Office, who took part in the investigation, has submitted _ 
some comments on this point. Of the stone he observed in the various 
buildings he estimated that 24. came from the quarries on the Nita 
Jean No. 2, 44 from those on the north end of the Nita Jean and none 
came from the Concetta. He also observed no opened quarries on the 
Concetta. 

While mining contests, in which a naa has been held, are to be 
determined only on the basis of the record made at the hearing, 43 
CFR 1840.0-8 (1970) , we are now examining only a petition for recon- 
sideration. The petition is addressed to the discretion of the Secretary. 
‘Tn consideri ing it he cor his dees) is not bound. by the same e rules 
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as thoes governing the decision on appeal. Therefore, the comments 
of the Chief, Branch of Minerals, may be used to evaluate the general | 
statements in the stipulation in deciding whether the petition Srould 
be allowed. His remarks on the Concetta reinforces the conclusion 
reached in the Department’s decision that it was properly found to be 
invalid. We see no reason to disturb the decision as to that claim, and 
the petition as to it is denied. 

While the above observations suggest that the othe two claims may 
be valid in whole or in part, the record before us, that is the record at 
the hearing even as amplified by the stipulation, affords no basis for 

‘making such a determination. As we have said, each claim must be 
adjudicated on the basis of the facts pertaining to it. 

The land office has investigated the claims and perhaps has or can 
obtain the facts as to each claim. Instead of trying to prepare a more 
satisfactory stipulation covering the precise situation as to each claim, 
we believe it would be more practical in the circumstance for the land 
office to review the validity of the Nita Jean and Nita Jean No. 2. 

_ Therefore, pursuant to the authority delegated to the Board of 
Land Appeals by the Secretary of the Interior (211 DM 13.5, 35 F.R. 
12081), the Department’s decision of July 29, 1969, and the decisions 
of the Bureau of Land Management and the hearing examiner as to 
these two claims are set aside and the case is remanded for further 
- proceedings consistent perso 


Martin Rrrvo, Member. 
I Concur: 
Epwarp W.Sturerne, Ifember. 
_ I Concur: © 


Newton Frisupere, Chairman. 


ESTATE OF LYLE K. GROSS 
- IBLA 70-38 Decided October 23, 1970 
Small Tract Act:. Generally 


_ The mere filing of a small tract application does -not. create in the applicant 
any right or interest in the land, and the Secretary in his discretion may 
refuse to consummate a sale at any time prior to issuance of patent. , 


Small Tract Act: Classification 


Public lands classified as disposable under the Act may be reclassified by the 
Secretary for retention by the Government. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This appeal to the Secretary of the Interior was perfected by the 
Estate of Lyle K. Gross, deceased. The appeal is from a decision ren- 
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dared by the Branch of Land Appeals, Office of Appeals and 1 Hearings, 
Bureau of Land Management, dated February 17, 1969, which dis- 
missed an appeal from the Bureau of Land Manag: arene Nevada Jand 
office. The Nevada land office had rejected: an application filed by 
Lyle K. Gross on December 22, 1958, to lease or purchase 5 acres under 
the Small Tract Act of June 1, 1938, 52 Stat. 609, 43 U.S.C. secs. 
682a-e (1964). ; 

After the application for lease or paring was filed, the Buran of 
Land Management made a small tract. classification. In March of 1964 
the district manager for the Bureau of Land Management, classified 
the land for direct sale to the applicant at the appraised fair market 
value of $500. However; the applicant had died in December 1968. 
Upon learning this the Nevada land office contacted his heirs and ap- 
prised them of its action. 

Complications regarding the probate of the Estate of Lyle K. Gross 
and concerning claims to minerals underlying the subject 5-acre tract 
delayed the consummation of the sale for several years. During these 
delays, which were not occasioned by either party, the Nevada land - 
office vacated its decision approving the small tract application and 
rejected the application in October 1968. The reason for the rejection 
of the application was the discovery of the only subspecies of a rare 
fish population in a spring known as School Spring located on the 
5 acres. The species of fish is identified as Cyprinodon nevadensis, more 
commonly known as “pupfish.” The subspecies, pectoralis, is listed 
among the.rare and endangered fish of the United States by the U.S. 
Bureau of Sports Fisheries and Wildlife. 

In September 1967 the Nevada Fish and Game Commission re- 
quested a protective withdrawal of the tract because it surrounded 
School Spring. The Nevada land office, in its October 1968 decision 
rejecting the application, found that it would be in the public interest 
to reclassify the tract for retention under the provisions of the Classi- 
fication and Multiple. Use Act, 78 Stat. 986, 48 U.S.C. secs. 1411-18 

_ (1964). 

The decisions of the Department are clear that the mere filing of 
an application pursuant to the Small Tract Act, supra, does not create 
in the applicant any right or interest in the land covered by the applica- 
tion. Betty L. Sherman, A-29901 (February 19, 1964). The Act au-- 
thorizes the Secretary of the Interior, in his discretion, to sell or lease 
tracts of land not exceeding 5 acres which he may classify as chiefly 
valuable for certain purposes, under such rules and regulations as he 
may prescribe, at a price to be determined by him. The rules and regu- 
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lations applicable in the instant case are found at 48 CFR 2233.0-2 
(1970 ed.), now 43 CFR 2730, 35 F.R. 9618 (1970). The “Objectives”. 
section of said rules and regulations provides in substance that small 
tract activity shall promote the beneficial utilization of the public 
lands, safeguard the public interest in the lands and coordinate with 
. interested local governmental agencies toward conservation of natural 
_ resources. 

_ The discretion vested in the Secretary by the Small Tract Act, supra, 
is essentially the same as is vested in the Secretary by the Isolated 
Tracts Act, 48 U.S.C. sec..1711 (1958). Decisions under the Isolated 
Tracts Act, supra, hold that the Secretary, in exercising the discretion- 
ary power granted him by Congress, may refuse to consummate a sale 
at any time prior to issuance of patent whenever he determines'such 
action would be in the public interest. Willcoxson v. United States, 
313 F, 2d 884 (D.C. Cir. 1963), cert. denied, 373 U.S. 932 (1963) ; Ferry 
v. Udall, 336 F. 2d 706 (9th Cir. 1964), cert. denied, 881 U.S. 904 
(1965). In these cases the purchase price had already been deposited, 
while in the present case it was never tendered. - 

The classification of land as suitable for disposition under the Small 
- Tract Act does not preclude a subsequent cancellation of that classifica- 
tion when a different classification is found to be in the public interest. 
Cecil W. Hinshaw, A-80006 (July 23, 1964). As was stated in the land | 
office decision of October 21, 1968, rejection of the application was 
predicated upon the finding that the public interest required such action 
in order to protect and preserve the rare species of fish discovered in 
the spring located within the 5—acre tract. We find this to be. well within 
the delegated authority of the land office manager. 

Having determined that the land office action was proper, thereby 
making the subject tract no longer available for disposition under the 
Small "Tract Act, supra, it becomes unnecessary to discuss the other 
reasons for appeal as set forth by the appellant. 

Therefor e, pursuant to the authority delegated to the Board of Land 
Appeals by the Secretary of the Interior (211: DM 13.5; 35 F.R. 12081), 
the decision below is affirmed. 


I Concur: 
Newton Frisusere, Chairman. 


Francis EK. Maruur, Member. ' 
“IT Concur: - 


Anne P. Lewis, Member. 
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| SOUTHERN PACIFIC COMPANY 
LOUIS G. WEDEKIND* 


IBLA 70-90 Decided October 7, 1970 
Railroad Grant Lands © 


Where an application is filed under Section 321(b) of the Transportation Act 
of 1940 alleging a conveyance to an innocent purchaser for value by a rail- 
road grantee, the application may not be rejected on its face solely for the 
reason that the lands applied for have been Classified as mineral in character 
subsequent to the time of the conveyance. It must also be shown that the 
lands were of known mineral character at. any time between the date the. 
railroad line was definitely located and the date of the original sale by the 
railroad and that the purchaser knew or should have known at the time 
of his purchase that the lands were of this character. 


Res Judicata 


The doctrine of res judicata has long been accepted and applied by the De- 

‘partment. However, the doctrine is generally invoked. as a bar to.a claim 
for relief only where there has been a final adjudication of a matter before 
the Department and where it is clear that the same facts and issues are: 
involved ina subsequent matter before the ae caalaaratae 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Louis G. Wedekind has appealed to the Secretary of the Interior 
from a decision of the Office of Appeals and Hearings, Bureau of Land 
Managenient, dated September 10, 1969, which dismissed his appeal 
from a decision of the Nevada Land Office holding for rejection the 
application of the Southern Pacific Company for patent to the SE 14 
of Section 29, T. 20 N., R. 20 E., M.D.M., Washoe County, Nevada.* 

This appeal concerns the disposition of a 160-acre tract of public 
land for which the Southern Pacific Railroad has applied as part of an 
odd-numbered section within the limits of the grant to its predecessor, 
the Central Pacific Railroad Company of California, by the act of 
July 1, 1862 (12 Stat. 489), and the act of July 2, 1864 (18 Stat. 356). 
The Southern: Pacific Railroad filed its application, Nevada 058575,’ 
on July. 1, 1962, on behalf of the real parties in interest, the heirs of 


*Not in Chronological Order. 
1This appeal is being prosecuted by Louis J. Wedekind, one-of the heirs of George H. 
Wedekind, deceased, and is prosecuted on behalf of all-of his heirs. 


71 LD. No. 11 
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George H. Wedekind, ‘pursuant to Section 321(b) Part II, Title IIT, 
of the Transportation Act of 1940, 49 U.S.C. sec. 65(b) (1964).? 

' Under section 3 of the act of July 1, 1862, supra, the Central Pacific 
Railroad Company of California was granted every alternate section 
of public land, designated by odd numbers, up to five alternate sections 
per mile on each side of the railroad line, and within ten miles of each 
side of the line, if the land was not sold, reserved or otherwise disposed 
of at the time the line of the road was definitely fixed, and provided 
«* * * that all mineral lands shall be excepted from the operation of 
this act.” Section 4 of the act of July 2, 1864, supra, doubled the grant 
from five to ten sections ‘per mile on oie side of said line, and provided, 


among other things, that the term “mineral land” wherever used 


therein, or in the original act, should not: be construed to include coal 
or iron ind: and that no land granted by that or the original act. should 
include any other mineralland.  . 
The record shows that Central Pacific Railway eae selected 
the lands at issue, Section 29, T. 20 N., R. 20 E., M.D.M., Selection List 
No. 9 for lands in Nevada on June 98, 1895. eaever. before Central 
Pacific had received a patent for these lands, it issued a quit-claim deed 
to George H. Wedekind for the sum of $800 on February 18, 1901, 
_ transferring its interest in the SE14, of Section 29. The. Central 
Pacific’s selection’ of Section 29 was subsequently denied by the De- 
partment in 1916, pursuant to hearings completed in January 1912, 
Central. Pacific Railway Co., 45 L.D. 25 (1916), rehearing denied, 45 
L.D. 27 (1916), affirmed, Central Pacific Railway Co. v. Lane, 46 Ape. 
D.C. 872 (D.C. Cir. 1917 ). The basis for the denial was that all the 
lands in the section were mineral in character and, therefore, excluded. 
under the terms of the act of July 1, 1862 (Section 3), and the act of 
July,2, 1864 (Section 4). 
The appellant filed its present application under the itarigpovtation 
Act of 1940, supra, asserting that patent to the SE, of Section 29 
should issue to the Southern Pacific Railroad on. behalf of the heirs of. 
George H. Wedekind based on the quit-claim conveyance to Wedekind 
as an innocent purchaser for value from the railroad in 1901. : 
Section 321(b) of the Transportation Act provides that if any land 
grant Tailroad wishes to take advantage of ote ne higher rates for 


2 Application by the railroad in behalf of its assignee is in accordance. with established 


' practice (see Southern Pasific Land Oo., 42.1.D, 522 (1918) ; Santa Fe Pacific Railroad 


Company, 58 1.D, 591 (1944)). 

-*In support of this contention, appellant has submitted a copy of Central Pacific Rail- 
way Company Deed No. 8892, dated February 18, 1901, conveying the described land to 
George H. Wedekind. 


17, 2 SOUTHERN PACIFIC COMPANY, LOUIS G.. WEDEKIND 179 
October 7, 1970 _ 


carrying Government traffic, it must file a release of any claim it might 
have against the United States to lands granted to the railroad. It is 
provided, however, that nothing in Section 321(b) should be construed. | 


* 8 * to prevent the issuance of patents confirming the title of such lands as 
the Secretary of the Interior shall find have been heretofore sold by any such 
carrier to an innocent purchaser for value * * *, 


The Southern Pacific Company and its predecessor, the sandal 
Pacific, filed such releases, specifically excepting lands sold to innocent 
purchasers for value. © 

By a decision of January 30, 1969, the Nevada Land Office rejected 
the application under the Transportation Act because the lands applied 
_for had been determined to be mineral in character by the Department; 
in 1916 and by the courts, citing U.S. v. Central Pacifie Railway Co.,. 
D-31706-B, List No. 9, Serial 01223, affirmed by the Supreme Court 
of the District of: Golumbia: (Equity No. 34359) and the Court of. 
Appeals of the District of Columbia in Central Pacific Railway Co. v. 
Lane, No. 3008, 46 App. Cases 372 (1917 ). It held that the lands in 
Section 29 were not subject to the original railroad grant, and in 
accordance with the regulations under the Transportation "Set (48 
CFR 2224.3-a, 1970 Rev.),* rejected the application. | 

The Office of Appeals and Hearings dismissed the appeal from the 
Land Office decision on the ground that the doctrine of res judicata or 
its administrative law counterpart, the doctrine of finality. of admin- 
istrative action, applied to this case, preventing further consideration 
of an appeal by the Southern Pacific Company. The decision states: 


In the present Appiteation, the Southern. Pacific Company’ has presented the ., 


. Same issue as that decided in the case cited above [Central Pacific Railway v. 

Lane, supra]. It is therefore determined to be res judicata and a bar: to any 
further claim for relief, and it is not proper again to consider on its merits an 
appeal on the same issue and for the same land. : 


Before a decision can be reached in this case, a determination must 
be made as to the character of the land from the date the railroad line - 
was definitely located to the date of purchase and whether the pur- 
chaser from the railroad was an “innocent purchaser” for value. This 
has not been done. After a thorough review of the record before us we 

cannot say with certainty whether or not the departmental decision 
of 1916 and court decisions of 1917 specifically found that Section 
29 lands were mineral in character as of as! 18, 1901, the date of 


4Now 43 CFR mike 0-8, 35 F R. 9613 (1970). 
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purchase from the railroad, or prior thereto. It is elementary that res 
judicata cannot bar a claim unless the same issues and facts are in- 
volved inthe subsequent proceeding. Therefore, the doctrine of, res 
judicata does not apply in the instant. case and the ruling below was in 
error. 

Prior decisions of the apatiniaet eee that a patent may hea is- 
sued under section 321 (b), supra, for railroad grant lands sold by the 
railroad if the land was noniineral in character at the time of sale and 
the purchaser was an innocent purchaser for value, even though the 
land is subsequently determined to be mineral in character. Southern 
Pacifie Company, 71 I.D. 224 (1964). The bona, fide requirement where 
the land is nonmineral in character at the time of the purchase per- 
‘tains to the absence of knowledge of its mineral character, if such were 
the case, between the time the railroad line was definitely located and 
the date of purchase, for its characterization as such during that period 
would except it from the grant to the railroad. U.S. v. Southern Pacific 
Company, 17 I.D. 41 (1970). Even if it is found that the land was min- 
eral in character at or prior to the time of sale, a patent will issue if it 

_is determined that the purchaser was not chargeable with actual or 
constructive notice of that fact. /bid. 

' The concept of a bona fide purchaser or innocent purchaser for value 
has been analyzed by the Supreme Court under the act of March 3, 
1887, 43 U.S.C. secs. 894-899 (1964) in the cases of United States v. 
Winona & St. Peter RR, 165 U.S. 463 (1897) and Winona & St. Peter. 
RR v. United States, 165 U.S. 483 ( 1897). The same concepts apply un- 
der the Transportation Act of 1940 in the instant. case. Generally, 
for a purchaser not to be bona fide the facts must show that he knew or 
should have known that the lands were mineral in character as of the 
date of his purchase or were of such character so as to have been ex- 
cluded when the railroad line was definitely located or at any time 
prior to this purchase. United States v. Southern Pacific Company, 
supra. As was said in United States v. Central Pacifie Railr oud Co., 
84 Fed. 218, 221 (Cir. Ct., N.D. Cal. 1898) : 


* * * The status of a bona fide purchaser is made up of three essential ele- 
ments: (1) a valuable consideration ; (2) absence of notice; and (3) the presence 
of good faith. * * * 


_ For the reasons set forth herein, the Bureau's decision is set aside 
and the case is remanded for the purpose of a hearing. At the hearing, 
competent evidence should be adduced as to the chsracter of the lands 
from the time the railroad line was definitely located to and including 
the time of the purchase from the railroad. In the event it is determined 
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that the land was mineral in character at any time during such period, 
evidence should be received relating to the bona fides of the purchaser. 

Therefore, pursuant to the authority delegated to the Board of Land 
Appeals by the Secretary of the Interior (211 DM 13.5; 85 F.R. 
12081), this case is remanded for further consideration and action 
consistent with this decision. 


Newron Frisuprre, Chairman. 


I Concur: 
Martin Rrtrvo, Member. - 


Francis Mayyun, Member. 


JOSEPH I. O’NEILL, JR. 
MOBIL OIL CORPORATION* 


IBLA 70-89 Decided October 9, 1970 


Oil and Gas Leases: Extensions 


~ The stationary and regulatory requirements that. there must be a dissavery 
_ of oil or gas in paying quantities on a segregated portion of a lease in order 
* “to qualify another ségregated portion of the same lease for a two-year exten-. 
sion cannot be construed so as to require that in every instance there must 
bea ‘fully completed well.on the site which is physically capable of producing 

oil or gas in paying nuance prior to the date of expiration. 


APPEAL FROM THE BUREAU OF LAND. MANAGEMENT. 


Joseph I. O'Neill, Jr. and Mobil Oil Corporation have each appealed 
from the February 28, 1969, decision of the Chief, Branch of Mineral 
Appeals, which affirmed the decision of the Santa Fe land office in 
declaring that appellants’ oil and gas leases had expired and in reject- 
ing their respective applications for two-year extensions pursuant. to 
30 U.S.C. 1872. (1964). . 

The facts. are that the original noncompetitive lease, NM 027994, 
was issued November 1, 1956, and included all of :the lands herein- 
after discussed. The Jonse was segregated by various partial assign- 
ments creating leases NW 027994—A through NM 027994-F.. The re- 
. tained portion of the base lease (NM 027994) expired on October 31, 
1966,. as did. NM 027994-B. Lease NM 027: 994-D was ig eateuded | under 


' *Not in Chronological Order. 
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43 CFR 3128.5 (b)1 to June 30, 1968, and further extended to June 30, 
1970, pursuant to 48 CFR 3127.2? (diligent drilling operations being 
conducted on June 30, 1968). The remaining segregated leases were 
extended under. 43 CFR 3128.5(b) to September 30, 1968. 

Prior to the expiration date, Mr. O’Neill and Mobil Oil. Corpora- 
tion, lessees under NM 027994-A and NM 027994—C, respectively re- 
quested that their leases be extended for two years on the basis.of a 
discovery of oil and gas in paying quantities on another segregated 
. portion of the original leasehold, i.e., on NM .027994—D, as provided — 

by 48 CFR 3128.5.3 Advance rentals for the following lease year were 
tendered by O’Neill and Mobil prior to the regular expiration date 
of their respective leases, and receipts therefor were issued by the 


land office. 
O’Neill’s application for extension stated the following: 


United States lease NM 027994—-D covering, among other lands, W/2 NB/4 
. Section 12, said township and range, is the subject of drilling operations by Penn- 
zoil United, Inc., such well being called the Mobil Federal #12-1, Eddy County, 
New Mexico. This is a part of original parent lease NM—027994. Drillstem tests 
have been taken in said well in the Wolfcamp Formation, Strawn Formation and 
Atoka Formation, which definitely indicate a discovery of oil and.gas in com- 
mercial quantities on August 12, August 13, August 19 and September 17, 1968. 
Copy of affidavit of the drilling superintendent of Pennzoil United, Inc. is 
attached hereto and the logs referred to in said affidavit are furnished herewith 
to United States Geological Survey Office, Roswell, New Mexico, together with. - 
a copy of this letter. and affidavit. It is requested that such logs remain confiden- 
, tial information available only to government personnel to the extent necessary 
to verify the discovery referred to above. 
In reporting to the land office with reference to the alleged dis- 
covery, the Regional Oil and Gas SUDervEr, Geological Survey, 
said: . 


' This office does not snares with the-drillstem test data submitted by: Mr. 
O'Neill * * *, We do not, however, agree with his claim that a discovery has been 
made in the well on the “D” lease prior to September 30, 1968, which would — 
entitle [the other leases] to a'two-year extension pursuant to 43 CFR 3128.5(a). 

The pertinent regulation requires that in order for a segregated portion of a 
‘lease to qualify for a two-year extension as a result ofa discovery on: another 
segregated portion, such discovery must be a “discovery of oil or gas in paying 
quantities.” Accordingly, there must be a well on one of the segregated portions 


1 Since renumbered 43 CFR 3107.6-3. 

2 Since renumbered 43 CFR 3107.2-3. Le 

§The request of Mobil Oil Corporation is not contained in. the case record. However, 
the recitation of its receipt in-the land office decision of November 1,:1968, -plus the land 
office receipt for payment of advance rental for the sonowing year, are adequate evidence 
that such.a request.was in fact received. : : 
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: of the lease that is capable of producing oil or gas in paying quantities on or 
before the expiration date of the other segregated portions. The Chief, Branch 
of Mineral Appeals, Division of Appeals, held in his decision. of April 17, 1962, 
in the ‘case of Texas-National Petroleum Company, lease New Mexico 021121, 

_ that a discovery means a well that is physically capable of producing oil-or gas 
in paying quantities. Solicitor’s Opinion A-30153 (Carl Losey e# ai., dated Decem- 
ber 4, 1964, involving leases Salt Lake City 071873 and 071374) states the follow- 
ing in the penultimate paragraph on page 3: “The Department has held that the 
phrase ‘well capable-of producing’ means ‘a well which is actually ina condition - 
to produce at a particular time in question.’ *:* * An assertion that a well is 
commercially productive will not extend the lease when a lessee fails to submit 
satisfactory evidence that he has a well capably: of present production in pay- 
ing quantities.” 

As drilling operations a are continuing at the well on the “py leage, it is clear 
that the well is not a discovery ‘which’ would serve to extend the other segre- 
gated leases because such a well was not physically completed so as to be capable 
of producing. oil and gas in paying quantities on September 30, 1968. ° 

The report continued with an expression of the Supervisor’s opinion 
that although the drillstem test results’indicated that the intervals 
tested “are possibly productive in paying quantities * * * sustained 
production might prove the well not to be capable of producing oil or 
gas in paying quantities,” and concluded with the following: 

In any case, the well was not physically capable of producing oil or gas in pay~ 
ing quantities on September 30, 1968. Accordingly, it is our opinion that leases 
New Mexico 027994—A, 027994-C, 027994-B, and 027994-F ‘are ‘not: qualified for 
a two-year extension pursuant to 48 CFR 3128.5(a) and it is recommended that 
such leases be considered to have expired by their own terms as of oprEmper 30, 
1968. _ 

The land. office “lactate of November 1, 1968, held that: the: eee 
in question had. expired because in orden: to qualify for a two-year 
extension there must be.a well-on one of the segregated portions of 
the. original: lease that is capable of producing oil or gas in paying 
quantities on or before.the expiration date of the other segregated 
portions. 

On appeal to the Director, Bureau of Land Management, the land 
office decision was affirmed by the Chief, Branch of Mineral Appeals, 
who. held. that the statutory requirement for discovery of oil or gas 
in paying quantities is not met until there is on the lease a well capable 
of producing oil or gas in paying quantities after drilling has been 
completed, casing set and cemented, and perforations made into the 
appropriate horizon so that the well is physically capable of produc- 
tion, citing United Manufacturing Co., et al.,.65 1D. 106 08) and 
Josepha. aga 40 I.D. 375 (1963). 
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-On appeal to the Department from that decision appellants argue 
that neither ‘the statute nor the regulation requires that there be a 
completed well fully capable of economic production on the segregated 
portion. of the lease prior to the expiration date in order to effect a _ 
discovery. They aver that courts have held that the primary meaning 
of the word “discovery” does not include production, it merely means 
to find, citing Continental Oil Company v. Boston Texas Land Trust, 
291 F.2d 124 (Sth Cir. 1955). 

They further contend that the drillstem tests cae in the four 
formations between August 12. and September 17, 1968, truly indi- 
cated a discovery of paying quantities of gas as syidenced by the daily 
drilling reports, the dual induction-laterolog, sidewall neutron poros- 
ity log: microlog, and borehole compensated sonic log-gamma ray 
(all.of which were furnished to the Geological Survey). In support 
of this contention they offer the affidavits of the drilling superintend- 
ent, the manager of production for Pennzoil United, Inc. (a qualified 
production engineer), and an independent petroleum engineer, each . 
of whom expressed his opinion that the drillstem tests constituted a 
discovery. Moreover, appellants have submitted a copy of the: well 
~ completion report showing that the well was completed as. a.gas pro- 
ducer from the Atoka formation on November 25, 1968. With refer ence 
to the statement by the Regional Oil and Gas Supervisor that sus- 
tained production-might prove the well incapable of producing in’ 
‘paying quantities, they contend that the same criticism could be leveled 
at the initial potential test (after well completion), which is accepted 
by the Geological Survey, saying that any well can become incapable 
of producing in paying quantities at any later date. 

- Jn summary, appellants say that the Bureau of Land Management 
and the Geological Survey have added to the statute a: requirement 
which frustrates the law and the regulation and goes beyond the inten- 
tion of the Congress by substituting the need for: a completed well ~ 
instead of discovery. 

The term “discovery of oil.or gas in paying quantities” did not 
originate with this legislation. On the contrary, it has long. been em- 
ployed in private leases.and has been.considered and defined in nu- — 

merous judicial proceedings. See text.and cases collected in 2 Summers, 
THE LAW OF OIL AND GAS § 300. In Tewas Pacific Coal and 
Out Co. v. Bratton, 239 S.W. 688 (Tex. Civ. App.-1921) the court said: 

The predicate for'a ‘continuation of thé lease * * * having been ‘stated to pe 


simply the discovery of oil ‘during the five years’ period, another: predicate, 
namely “the production of oil in paying quantities,” within the five years’ period 
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cannot be implied and read into the lease as a substitute for, or qualification of, 
the predicate stated, which is clear and unambiguous. 


The primary meaning of the word “discover” being to find, and in 
this instance to find something not known before, this necessarily. is 
the meaning of the term wlien used in connection with exploratory 
operations, since such operations are designed solely for the purpose 
of determining whether or not the land contains oil or gas in sufficient 
quantities for profitable production, The private lease usually pro- » 
vides that, if during the exploratory period oil or gas is found or 
discovered in paying quantities, thereafter the lease shall continue in 
full force and effect. Bouldin v. Gulf Production Co. 5 S.W. 2d 1019, 
1023 (Tex. Civ. App. 1928) ; cited with approval in Continental Oil . 
Co. v. Boston Texas Land Trust, supra. 

The act of July 29, 1954, 68 Stat. 585; 80 U.S.C. 188(b), addea the 
following, inter alia, to section 31 of the Mineral Leasing Act, as 
amended: 

* * * upon failure of a lessee to pay rental: on or before the anniversary date 
of the lease, for any lease on-which there is no well capable of producing oil or 


gas in paying quantities, the lease ghall automatically terminate te Ms _ (Italie 
added.) 


As indicated, the foregoing imposes a specific statutory requirement 
for a well capable of producing oil or gas in paying quantities if the 
lease is to be spared automatic termination in consequence of nonpay- 
ment of rental. By contrast, however, the act of August 8, 1946, 60 
Stat. 955 ; 30 U.S.C. 187a provides, in pertinent part, that 

* * & Any partial assignment of any lease shall segregate the assigned and 
retained portions thereof, * ** and such segregated leases shall continue in - 
full force and ‘effect for the primary ‘term of the original lease, but for not less 
than two years after the date of discovery of ott or gas in paying quantities 
upon any other segregated portion of the lands originally subject to such lease. 
* * * -(Italies added. )- 

The last-quoted statute, of course, is the one with which this appeal 
‘is concerned, since it affords the benefit sought by the appellants. How-- 
ever, all of the authorities relied upon by the Bureau of Land Man- 
agement and the Geological Survey to establish that a completed well 
is required involve cases arising out of nonpayment of rentals.and the 
consequent termination of the leases pursuant to 30 U.S.C. 188(b). 
The conclusion is inescapable that BLM and the Survey have taken 
the requirement for a well capable of producing oil or gas in paying 

411-476—71—2 
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quantities, which was written into 30 U.S. C. 188 (b) as a saving clause, 
— and superimposed it on 30 U.S.C. 18%a,-as the essential test of a 
aeeO Nery of oil or gas in paying quantities. 

We think such interpretation is improper. There is no basis’ for 
believing that in 1946, when the Congress provided that discovery 
of oil or gas in paying quantities would qualify another segregated 
portion oft the same lease for extension, it intended to impose a require- 
ment not even articulated in the Mineral Leasing Act until eight years 
later.in an amendment dealing with nonpayment of lease rental—an 
entirely different situation. Had it been the intent of Congress that 
there must be a completed well physically capable of economic produc- 
_ tion in order to qualify the extension it could easily have so provided. 
It did not. Only “discovery of oi and gas in paying ee is 
required, 

This is not to say that in no event will it ever be necessary to com- 
plete a, well in order to demonstrate a qualifying discovery. We rec¢- 
ognize that situations may arise where adequate testing has not been 
accomplished: or test results and other evidence are inconclusive and 
only the initial production test after: completion of the well. will dem- 
onstrate whether a discovery has been made. However, where all the 
evidence and expert opinion is reasonably persuasive of the fact of 
a discovery. of paying: quantities of oil or gas, as in this instance, it is 
error to hold-that such.evidence must be disregarded because the law 
and/or the regulations require a completed well, phy seety, capable 
of oil or gas production in paying quantities. 

Therefore, pursuant’ to.the authority delegated to ihe Board of 
Land Appeals by the Secretary of the Interior (211 DM 13.55:35 F.R. 
12081), the Bureau decision of February 28, 1969, is reversed, and the 
case records are remarnded.to the land office with instructions to grant 
the lessees two year extensions effective as of the date hereof. 


Newton Frisupere, Chairman, 
_ We. concur: | : 
Epwarp W. Sruzgine, Yember. 


Francis E. Mavuun, Member. 
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Contracts: Construction and Operation: Notices—Contracts: Performance: 
or Default: Suspension of Work—Contracts: Disputes and Remedies: 
Equitable Adjustments - 


When unavailability of right-of-way results in an uureasonable delay: in 
issuing a notice to proceed, there may result a constructive suspension of 
work requiring an adjustment for the increased costs necessarily caused by 
the delay. The costs may include both those incurred during the period of 
the delay and those incurred later as the direct consequence of the delay. 


Contracts: Construction and Operation: Changes and Extras—Contracts: . 
Disputes and Remedies: Equitable Adjustments 

' The release. of transmission line right-of- -way in discontinuous jedudiis which 
seriously disrupts the right-of-way clearing operation results in a construc- ” 


tive change entitling the contractor to'an equitable adjustment for the 
added costs of clearing due to the misrapilon of work. 


Contracts: Performance or Default: Acceleration—Contracts: Disputes and 
Remedies: Equitable Adjustments — 


A written order to the contractor to complete work by the date fixed in the 


‘contract for completion is an order to accelerate’ constituting a change when 3 


at the time‘of issuance the contractor-was admittedly entitled to extensions 
of time which had been requested but not yet. granted, and the contractor in 
fact accelerates. The contractor is entitled to an equitable adjustment for | 
the increased costs due to the accelerated effort. : 


BOARD OF CONTRACT APPEALS 


On June 29, 1963, appellant, as low bidder, was awarded a contract 
by the Southwestern Power Administration (SPA), to construct 
approximately 84 miles of 154 KV transmission line from Jonesboro, 
Arkansas, to Greers Ferry Dam, under a small business set aside. The 
bid price was $1,410,483.90. The transmission line was subdivided. into 
two segments A and B. The A segment consisted of about 52-miles of 
line in hilly upland terrain. The B segment consisting of about 32 miles. 
of line in flat and lowlying bottom lands commencing at J onesboro 
and ending a few miles west of the Black River. 

Appellant states three broad claims: (1) a claim for duiny and: 
associated costs, either as a constructive change, or under the contract’s 


* Not in Chronological Order. 
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Suspension of Work Clause;* (2) a claim for acceleration; and (3) a 
“constructive change: arising out of the alleged failures of the Govern- 
ment in furnishing wire-sagging information. 

The Board assumes that appellant’s broad statement of its claims: 
includes all those more specific claims denied by the contracting officer 
in his decision dated May 1, 1967,2 and not otherwise- settled. As enu- 
merated in that decision, ihe remaining disputed claims are as follows: 

Claim 1—Delay in giving notice to proceed. 

‘Claim 2—Delay in approving subcontractors. | 

Claim 3—Failure to provide adequate segments of continuous right- 
of-way. , 

Claim 4—Delay in staking structures and in furnishing. structure 
schedules. 

Claim 6—Failure ve furnish sag’ tables, clipping offset charts, and 
Government direction of conductor: sagging. 

- Claim 9—Delays caused by unusually severe weather, and mud said 
ates conditions on right-of-way. 

Claim 15—Acceleration of work. 

By agreement the Board will*limit itself to deciding dnescions of 
liability as to these i issues, Dollar amounts are not before us: at this 
time. 

Claim I—Delay i in Giving M otice to Proceed 


From: the very outset appellant made known its desire to have a 
notice to proceed issued on or about September 1, 1963. Its letter dated 
July 22, 1968, to the contracting officer clearly indicates its position 
and understanding prior to bid opening that the notice to proceed . 


1“SC-12. PRICH ADJUSTMENT FOR SUSPENSION, DELAY, OR INTERRUPTION 
OF THE WORK. 

“(a) The Contracting Officer may order the Contractor in writing to suspend all or any 
part of the work for such period of time as he may determine to be appropriate for the 
convenience of the Government. 

“(b) If, without the fault or negligence of the Contractor, the performance of all or 
any part of the work is, for an unreasonable period. of time, suspended, delayed, or inter- 
rupted by an‘act of the Contracting Officer in the administration of the contract, or by his 
failure to act within the time specified in the contract. (or if no time is specified. within - 
a reasonable time), an adjustment shall be made by the Contracting Officer for any increase 
in the cost of performance of the contract (excluding -profit) necessarily caused by the 
unreasonable period of such suspension, delay, or interruption, and the contract shall 
be modified in writing accordingly. No adjustment shall be made to the extent that per- 
formance by the Contractor would have been prevented by other causes even if the work: 
had: been so suspended, delayed, or interrupted. No claim under this clause shall. be allowed 
(i) for any costs incurred more than twenty days before the Contractor shall have notified 
the Contracting Officer in writing of the act or failure to act involved (but this requirement 
shall not apply where a suspension order has been issued), and (ii) unless the claim, in 
an amount stated, is asserted in writing as soon as practicable after the termination - of 
such suspension, delay, or interruption but not later than the date of final payment under 
the contract. Any dispute’ concerning a question of fact arising under this clause ‘shall be 
subject to the Disputes clause.” : 

2 Appeal file folder No. 13, 


‘ 
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would issue on or about September 1, 1963.* The reason given for an 
early September notice was that the ‘eritical period for construction 
in the lowland rice fields was between September and December. 

Subsequent events are somewhat. confused. However, a letter of ap- 
pellant’s dated August 20, 1963,¢ indicates. that the outcome of a meet- 
ing held July 30, 1963, was that a notice to proceed would not be issued 

- earlier than October 15. This letter again stressed appellant’s need fora 
September notice because of lowland field conditions and put SPA on 
notice that a later notice to proceed would very probably delay con- 
struction and increase costs. Appellant’s chief officer testified that he 
interpreted the July 30 meeting as setting October 15, 1963, as the 
earliest possible firm date for a notice to proceed. . 

At a second meeting on August 30, 1963, the tentative date for a. 
notice to proceed apparently was moved back to between. November 1 
and 15. There is testimony that appellant suggested delaying the start 
of construction until April 1964, when it would commence. at Greer’s 
Ferry, and not reach the lowland area until the fall of 1964, as an 
alternative to working under a late notice to proceed.* 

Underlying the delay in issuing a notice to proceed was the situa- 
tion with regard to acquisition of right-of-way. SPA did not feel itself . 
to be in a position to give a notice to proceed until it had available 
sufficient right-of-way for appellant to work on.’ The contracting 

_ officer testified that he was continually watching the situation and 
finally concluded toward the end of September 1963, that the best 

course of action would be to release what was available rather than to 
wait until.all. was available. He briefed the Administrator of the 
Southwestern Power Administration and received his -approval.® 
Accordingly, a notice to proceed, dated October 1, 1963,° was mailed 
to appellant. 

This notice was restricted to the B segment of the line and did not 
release all tracts in the B segment. Two basic consequences are al- 


3 Exhibit 17. 
» £Wxhibit 18, 

5 Curiously Siiiarh at this meeting of July 30, 1967, verbal approval was given to a 
progress schedule which was premised upon a notice to proceed being issued on. Septem- 
ber 1; 1963. Although this schedule was approved by the contracting officer it:never was 
a meaningful operative document. It is at most.an artifact. of the appellant’s intentions 
during the summer of 1963. On the basis of appellant’s own evidence it was obsolete when 
submitted. 

: 6 Pr, 59-60. 

7 Tr. 869. 

8 Tr, 880. 

*Hxhibit 30. . 
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leged by appellant to have resulted from this notice. . First, being issued 
late it forced appellant to work in the B segment far beyond the best 
. time for work in the lowlands. The central idea put forward by appel- 
lant is that the notice to proceed: should have béen issued a month 
‘earlier, or have been withheld until the following April, in order to 
avoid the difficult working conditions encountered. Second, the notice, 
being restricted and releasing discontinuous stretches of right-of-way, 
disrupted and delayed operations. This second effect is the subject of | 
Claim 8, and will be discussed more fully there. 
Bennies SPA did in fact order appellant to commence work in | 
- October, we must grapple with the question of whether the notice could 
have, and should have, been issued a month earlier as pressed for by 
the appellant. The precise issue is the reasonableness of the. Govern- 
-ment’s holding off on the issuance of the notice until October 1, 1963. 
And the facts determine the reasonableness of that action.. 

The notice to proceed listed 60 tracts which were available in the B 
segment (two of these tracts, Nos. 317 and 334, were withdrawn. and . 
released again on a later date). The evidence shows that only five of. 
these tracts were not available on September 1. Only one of these, 

No. 317, was not available by September 15. Two of the five tracts, 
_ Nos. 293 and 317, had substantial timber, and would not have been 
. available until September 14 and 18, respectively, if a notice had been 
‘issued September 1. However, any disruptive effect these tracts would — 
have had would have been minimal, since it isinot likely that clearing 
“would have commenced. béfore September 15. We are thus led to con- 
clude by a preponderance of the evidence as to right-of-way availability 
‘in the B segment that SPA was in only a slightly better position on 
‘October 1 than it was on September 1. 
~ Tn view of the appellant's urgings for a notice’ to picgad onorabout - 
September 1, and in view of the known situation regarding rice culti- 
_ vation, lack of evaporation in the winter, and flooding conditions in 
the lowlands, it is difficult to conceive a justification for the month’s 
. delay to achieve only a slightly better right-of-way posture. If prob- 
lems in the right-of-way acquisition program had become such an ° 
overriding consideration for SPA that it was the only reason for delay 
'. in issuance of the notice to proceed, it had available to it as a remedy 
e appellant’s request to delay the work to April 1964, which would have 
given SPA ample time to secure all the needed right-of-way. This is 
not to indicate that the contracting officer’s concern over lack of right- 
of-way was unfounded. However, since SPA was not willing to set the | 
entire construction schedule back by one-half year, the time came in 
the fall of 1963 when he had to make the best of a bad situation. 
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The evidence fircher shows that September 1 was not t 3 usta will-o’- 
the-wisp being pursued by appellant. Bearing in mind the construction 
difficulties faced by a contractor in the lowlands during late fall and 
the winter, it had proceeded diligently to order materials to fit a work 
schedule developed on.a September 1 notice, and had potential sub- 
contractors lined up who appeared to be ready, willing and able to 

‘proceed at that time. 

On the record of this case, we believe flint SPA unreasonably de- 
layed in issuing a notice. to’ proceed. 20 Tn our opinion, such a delay 
creates a, compensable suspension of work under paragraph SC-12, 
Price Adjustment for Suspension, Delay, or Interruption. of the 

.. Work. The contract provision expressly makes compensable delay in 
any or all of the work caused by a failure of the contracting officer to 
act in the time specified in the contract, or within a reasonable time if 
no time is specified. Although no time. was specified in the contract for 
the issuance of the notice to procéed, we conclude that in the circum- 
stances of this’ case any delay beyond September 1, 1963, was 
unreasonable. 
The evidence indicates that appellant incurred extra costs in han-— 
dling and storing of materials because of the delay. It-also would ap- _ 
. pear to be beyond dispute on this record that the delayed notice to 
proceed pushed the work in the lowlands segment into the winter — 
months of January, February and March, when field conditions in the 
‘lowlands were not as suitable as in the’ fall, SPA was aware of the | 
appellant’s strongly expressed feelings that the lowlands segment work » 
had'to be commenced early in the fall in order to avoid the inefficient 
and difficult conditions which ensued. In these circumstances appellant 
would also be entitled to a time extension.” 


Claim 2—Delay in Approving Subcontractors: 


' It was the initial intention of appellant to subcontract all-construc- 
tion phases of.the work. Appellant. would, however, provide some 
supervision and purchase all materials.“ By letter dated July 22, 
1963, appellant gave SPA the names of its proposed Sibconeelny. 
House and House Construction Company, a small business, which 
would perform clearing operations, and Richards and Associates, a 
large business, which would do the remainder of the work. However, 


x 


10 Ross Engineering Co. Inc. vy. United States, 92 Ct. Cl. 253 (1940) ; Ralph Child Con- 
struction Co,, IBCA-422-1-64 (November 17,1965), 72 ILD. 475, 65-2: BCA par. 5222. 

1 Lea County Construction Co., ASBCA No. 10093 (March 28, ares 67-1 BCA par. 6243. 

12 Ralph Chitd Construction Co., supra note 10. 

Tr, 40. : 

“14 Exhibit & 
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certain information required by paragraph GC-4 of the contract as to 
appellant’s efforts to secure small business subcontractors was not given 
to SPA until August 19, 1963.7 

House and House executed a siheontanc with appellant on Au- 
gust 19, 1963,1° subject to SP.A’s approval of House and House as a 
‘subcontractor. House and House was approved by SPA on August 30, 
1963.17 Appellant in its turn executed the subcontract some time after 
. September 4, 1963, but prior to October 14, 1963.8 As to House and 
House, we can find no delay in approval of any consequence. By Au- 
gust. 30, appellant had approval and a firm commitment by House » 
‘and House. Even if a notice to proceed had been issued on Septem- 
ber 1, 1963, House and House was aboard. 

Richards and Associates was not approved until Sriaiie 10, 
1963.%° The delay seems to have been due to the fact that Richards and 
Associates was not a small business, and approval would have to: wait 
the decision of the SPA Administrator, or his deputy, neither of whom 
were available atthe end of August.?° . 

Richards and Associates did not enter into a subcontract with ap- 
pellant. However, the failure to do so does not appear to be related - 
to the time it took SPA to approve them as subcontractors. The evi- 
‘dence establishes that the subcontract was not executed because Rich- 
ards and Associates thought it would be impossible to build the project. 
_ at the prices they had quoted and in the time allowed (the contract 

was initially to have been completed by July 10, 1964), due tothe par- 

tial releases of right-of-way. It- was also believed by Richards and 
Associates that the lowlands would be impassable (from the stand- 
point of making substantial progress with construction operations) 
after December 15, 1963." Richards and Associates also knew as of - 
August 30, 1968, that right-of-way had become a serious problem.” 

A Richards and Associates Vice President, Mr. Rose, was present 
at the meeting of August 30, 1963, when SP.A’s intention of not issuing 
a notice to proceed until November was discussed. Yet, Mr. Rose in- 
formed appellant on September 9, 1963, that Richards and Associates 
would perform for.the price initially quoted by it to appellant pro- 
vided they were notified by October 1 that they could proceed by 


15 Hxhibit 9. 
16 Exhibit 20. 
17 Tr, 163-164. 
1 Tr, 63, 65. 
19 Exhibit 29. 
20 Memorandum of Meeting of August 30, 1963, Appeal File Folder No. 10. 
ar 141. : 
2 Tr, 142, 
/ 28°Tr, 145, 
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October 15, and proceed without delays. * In view of SPA’s expressed. 
attitude on August 30, this was already an obviously impossible con- 
dition; therefore, Richards and Associates took little risk in giving 
this pacoianes, Appellant in turn, by letter of September 16, 1963, at- 
tempted to secure a firm contract with Richards and ecoeiaten on 
the basis of commencing work i in April 1964 2° Subsequently, after 
reviewing the notice to proceed of October 1, 1963, Richards and. 
Associates offered to work with one crew ‘until soil conditions’ pre- 
vented normal operations, then shut down and return in September | 
1964, all of this for a 75 percent increase in the price quoted for seg- 
ment B.** On October 16, 1963,27 appellant turned down this counter 
proposal. On October. 18, Richards and Associates advised that it 
would not proceed with the subcontract. 

There is no evidence that SPA was privy to the arrangements be- 
tween appellant’ and its proposed subcontractors. With respect to sub- 
contractor approval, we cannot say on the basis of this record that . 
SPA’s modest delay, if any, in appr oving Richards and Associates was 
instrumental, or even of significance, in the decision of Richards and 
Associates to forego thé job. In addition, such hesitation as there was 
. in approving Richards and Associates was concurrent with the delay 
in issuing the notice to proceed. 

After Richards and Associates refused to undertake the subcontract, 
appellant secured another subcontractor, Knox Construction Com- 
pany, a small business, to perform all the work subsequent to clearing, 
except hauling of materials and setting guy-wire anchors which would 
be performed by appellant. SPA was notified of the selection on No- 
vember 11, 1963.27 Approval was granted November 15, 1963.*° The 
enbeontrast was executed November 21,1963, six days after approval. 

In the sequence of operations: clearing, hauling materials, framing 
and setting, and stringing, it seems that an ideal time interval between - 
operations is about two weeks. Clearing operations commenced. Octo- 
ber 14, 1968.*? Ideally, hauling should then have commenced about No- 
vember 1, 1963, but it did not begin until November 12, 1963. Framing 


*4 Hxhibit 28... 
. % Wxhibit 42. 

26 Bxhibit 32. 

2* Exhibit 33. 

°8 Wxhibit. 34. 

°° Exhibit 37. 

30 Pixhibit 40. 

81 Exhibit 6. 

2 Tr, 208. 
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and setting should have commenced about November 15, 1963. Knox 
commenced his first operation, pole framing, on December 6, 1963. . 
Tn our opinion the initial delays in construction operations (except 
clearing) which were due to subcontractor problems, are the direct 
consequence of the late and partial notice to proceed. Appellant lost 
Richards and Associates because of the Government’s delay. With a 
notice to proceed issued in September, and a proper. right-of-way 
situation, Richards and Associates would have. been on the job. The 
loss of the subcontractor was foreseeable consequence of the unrea- 
sonable delay and partial notice, and for the delay SPA must be held 
responsible under the Suspension of Work provision in the contract. 
We are in the dark, however, as to whether or not there was a cost 
consequence not duplicative of the allowed with respect to Claim 9, 
which also stems from the late and partial notice to proceed. We cannot 
see that Richards and Associates would be entitled to any compensa- 
tion since it was not under contract. Nor would Knox be entitled to 
compensation for any delay costs associated with this phase since he 
was not yet under contract. House and House were not affected by this 
delay. There is no indication that appellant itself had any equipment 
and labor on standby (hauling was proceeding). Appellant is not, how- 
ever, precluded from proving any costs it may have incurred due to the 
delay in securing its subcontractor in excess of the costs it would have | 
normally incurred during the period prior to securing Knox. — 


Claim 3—Failure To Provide Adequate Segments of Continuous 
Right-of-Way 


The notice to proceed, issued by SPA on October 1, 1963, restricted 
construction to segment B, and in that segment released only 60 of 85 
right-of-way tracts. The tracts not released were scattered among the 
released tracts in such a manner as to preclude a continuous clearing 
operation. It is asserted by appellant that the disruption of work caused 
by the release of discontinuous right-of-way constituted a constructive 

change in the contract. 

Liability is not really an issue here. The contracting officer has recog- 
nized, in awarding extra compensation in his decision for some in- 
ssances of disruption of clearing operations, that serious disruption, 
if proved is‘compensable.*t The appeal questions, therefore, the scope 
of the contracting officer’s allowance, claiming that there were more 
instances of disruption that have been recognized. It also questions 


38 Tr. 493. 
34 Power City Construction & neeiihené, Ine., IBCA-490-4-65 (July 17, 1968), 75 I.D: 
185, 68-2 BCA par. 7126, 
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the amount of compensation allowed for recognized instances of 
disruption. 

Our examination of the record ide us to conclude that on several 
occasions the contractor’s progress was blocked by unavailable right- 
of-way. We view as compensable disruptions, however, only those in- 

' stances where the unavailable tract caused the clearing subcontractor 
to leave the right-of-way and take his clearing equipment and crews 
to another stretch of right-of-way. It is not considered that an instance 
of compensable disruption occurred each and every time. the clearing 
operation was impeded by an unavailable tract. The record is not that 
conclusive. The clearing subcontractor testified almost exclusively from 
exhibits,** apparently with little reliance on recollection of actual 
happenings on the job. In some cases upon being blocked in one direc- 
tion, the clearing subcontractor simply turned around and proceeded in 
the other direction along the right-of-way. Such cases did not entail 
skips in the work caused by discontinuous right-of-way on which the 
claim is based, hence, they are not considered to be compensable 
disruptions. 

The Board finds the following to be- sopeanils disruptions, in 
‘addition to those already so found by the contracting officer : 

1. On October 18, 1963, House reached tract 307, coming from the 
east. Tract 807 was not available, being released on October 29. House 
backtracked to tract 318, and moved to tract 299, about 6-7 miles by 
roac..%6 . 

2. On October 23, 1963, tract 290 blocked clearing. House back- 
tracked: to tract 299, left ‘the right-of-way and moved to tract 287. 
- There is a dispute as to whether | tract 290 was available. It is among 
those tracts listed in the notice to proceed of October 1, 1963.97 It is 
also shown as being released to House as of October 29, 1968, in SPA’s 
daily progress report of October 28, 1963.9* Mr. Johnson, SPA’s real 
estate acquisition manager, testified that it was released October 1, 
1968, as shown on the notice to proceed. Johnson,-however, dealt with 
real estate acquisition and had no personal knowledge as to when SPA. 
construction people assigned. to a separate operation, released tracts 
to House. We believe Exhibi t 41D to be the best evidence as to uy 

release date to House more tract 290. 


35 Tr, 299, 

36 Tr. 225, 

37 Exhibit 30, 
38 Bxhibit 41D. 
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3. Tract 286 was released on November 12, 1963. On or about Octo- 
ber 25, it blocked clearing operations from tract 287 and the « crew 
ee to tract 330. 

4. Tract 286 also blocked clearing coming from the west Feit tract 
284, on or about October 31, 1963. The crew skipped over to tract 831, 
sehichi had been released on October 29,1963. - 

5. Ax long move was required from tract 315, at the J Gnesboro end, 
to tract: 74 in the uplands, when lowland clearing was substantially 
complete, because segment A tracts just weet ee the. Black River were 
not then available. - 

6. On January 11, 1964, House was blocked by tract 11, moving 
- westward. Part of tract 11 was actually cleared by mistake.** The crew - 
had to move around tracts 18 and 19 which were also not available to 
w a on tract-21, Tract 11-was released on March 13, 1964. 

7. Tract 29 was released on March 13, 1964. In mid-January House 
‘leaied from tract 21 to tract 28, and then moved to tract 46 because 
of the unavailability of tract 29. — 

8. On January 21, 1964, House moved onto tract 120 and cleared 
through tract 122 by January 24, 1964. Being blocked by tract 128, 
which was not released until January 30, 1964, he had to skip around 


- to tract 126. 


9, On or about February 6, 1964, House was blocked by tract 89, 
coming from the east. Tract 89, which became available on March 18, 
1964, was skipped, the crew moving around to tracts 86, 87 and 88. 

Two periods of delay with respect to clearing seem to be claimed. 
It is asserted that the cutting operation was shut down from Novem- 
ber 1 to November 11, 1963. This shutdown is said to have been 
incurred by the necessity to wait for the remainder of the right-of-way 
in the lowlands promised for November 15.4? Upon cross-examination 
and. again on redirect examination of Mr. House, however, it was 
established that cutting took place on November 1, 4 and 5, and other 
clearing operations on November 6, 7, 8,9 and 10.4* On the basis of 
its review of tract releases, the testimony relating to this period, and 
the project diaries, the Board finds that the cutting operation was shut 
down for approximately six days due to unavailability of right-of-way. 
Since the facts show that House still worked some in the period of. 
shutdown, compensation for partial suspension of work during this 
period should be limited to cutting operations standby, plus the cost 

Tr, 255-256, . 


40 Tr, 283. 
, “ Tr, 814-319, 344. 
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effect upon the remainder of the job to the extent. established by 
appellant. 

It is also asserted that Boiss shut aowh from December 1 to Decem- 
ber 5, 1963, while waiting for: tracts west of the Black River to be 
made available. House eventually moved 75 miles:into the uplands’ 
tract 74 instead of waiting for the tracts just west of the Black River 
to become available.*? He contends that before: making this long move 
he awaited release of right-of-way immediately west of the Black River 
for five days, im order to make the shortest and least expensive move. 
We would not question the reasonableness of waiting several days for 
the next tract in sequence at this particular time to avoid moving to 
the far end of the project. Also, additional time would be required 
for accomplishing the move. We conclude, therefore, that the cutting 
operation was delayed by three oye because of unreleased Tight-of way 
in the Black River area. 

The constructive change due to disruption of work because of dis- 
continuous .right-of-way is limited to the clearing operation. On 
. November 6, 1963, or after the clearing. commenced, SPA began to 
stake the locations for erection of poles. The stakitig commenced. at 
the Jonesboro end. Hauling of poles and mateérials: by appellant com- 
menced at Jonesboro on or about November 12, 1963, and proceeded 
westward following the.staking crew. The testimony of appellant’s 
supervisor, Mr. Rosson, leaves little doubt but that appellant hauled 
materials in a continuous sequence.“ Framing, setting and conductor: 
stringing followed in that sequence as originally intended. 

The evidence in this record is insufficient to support a finding that 
unavailable land tracts disrupted the performance of any aspect of 
the job other.than clearing because of tract skipping, or caused addi- 
tional work operations.** ‘The job was delayed into later months, but 
the sequence of operations was not disrupted. Substantial extra expense 
undoubtedly resulted from delay of those later operations into a period 


42 "Tr. 285. 
43 Tr, 247-250. 


44 Tr, 454-455. 

45 There is much testimony in the record Seetind the effort of SPA to. acquire the real 
estate necessary for the transmission line. This testimony is material, however, only to 
the reasonableness of the SPA land acquisition effort, an issue which we. believe to have 
no further relevance to the appeal since we have. already found SPA to have -delayed 
unreasonably in-issuing the. notice to proceed. SPA acquisition activity and effort on any 
particular tract has not been related by Repetony to any delay or disruption of hauling or 
subsequent operations. 

In actual performance of the contract the right-of-way was available when. needed for 
each operation subsequent to clearing. There is no evidence to the contrary. Right-of-way 
was not always available for clearing as has been recognized in finding liability for a con- 
structive change and suspension with respect to the clearing operation. 
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of bad field conditions. The cost consequences of this delay are ‘discussed 
‘under Claim 9. 

The equitable adjustment for clearing disruption poses some prob- 
lems. House testified that SPA’s figures were adequate on price per 
hour ‘for equipment and number of men, but that-no allowance was 
‘made for insurance, Social. Security or Workman’s Compensation, and: — 
for fuel and lubricants.** However, his own records were destroyed 
in a fire in his accountant’s office.**. Accordingly, we think that the 
adjustment should be. calculated by the contracting officer on the same 
basis he used in calculating the costs of the six skips allowed by him, 
but. with the addition of a reasonable amount for overhead and profit. 
‘To the extent it is possible at this date to verify such costs he should 
also.augment labor costs by payroll burden. If the contracting officer’s 
“equipment cost figures do not include an allowance for fuel and oil, 
such costs to the extent verifiable or agreed upon should be added.** 

The appellant contends that an additional ten weeks were spent on 
_ the clearing phase of the job because of disruption to the clearing 
activity (which should ideally proceed on a “production-line” basis), 
_ and the cutting operation shutdowns. He contends that there was also 
loss of efficiency and extra expense associated with performing clearing 
work in the worst part of the year. 

A determination that the Government was responsible for an addi- 
tional ten weeks of clearing work on the project is unwarranted.:The 
Board is convinced, however, that the appellant was necessarily oc- 
- eupied with clearing activities for an additional period of 15 working 

days in connection with delays caused by skips based upon unavailable 
‘right-of-way tracts. These 15 days of delay are in addition to the days 
of partial shutdown already commented on. Delay ‘costs associated 
with these accumulated delays (as a separate item from the actual 
costs of the skips as a constructive change) are compensate as a 
constructive suspension of work, 


Claim 4—Delay, in Staking Structures and Furnishing Struoture 
Schedule 


This claim falls into two parts, one concerned with EAE in. fur- 
nishing structure schedules, the other concerned: with delay due to 
SPA’s staking procedures. The first part, delay in furnishing struc- 


46 Tr, 208-209, 
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ture schedules, is totally without merit, and does not: appear to be 

“seriously pressed by appellant. There is no question that appellant 
, received structure schedules either on July 30, 1963,*° or August 6, 

" 1963.5° Even though these schedules did not ahiow that they had been 
“formally approved, ” they were relied upon by appellant in placing 
orders for materials in the summer of 1963. There is no assertion or 
proof that the materials ordered and received were wrong in kind or 
quantity because of errors in the structure schedules, or that there 
was any delay in ordering materials because of defects in the schedules. 
Further, there is no evidence that the hauling of materials to the 
individual structure sites was disrupted or delayed by the schedules 
which generally instructed appellant as to what materials were re- 
quired for. each structure. Accordingly, this aspect. of the claim is 
denied. 

Appellant’s supervisor, Mr. Rosson, testified that staking, i Le., the 

_ marking by stakes by SPA surveyors of the precise location of each 
pole, should commence within two or three. weeks of clearing,” and 

that staking should be two weeks ahead of hauling.” Clearing com- 
menced October 14, 1963, staking by SPA on or about November 6, 

. 1963, and hauling by appellant on or about November 12, 1963, or. 

‘spproximately within the time frame established by Mr. Rosson. Both 
staking and hauling commenced at the Jonesboro end of the line. and 
proceeded westward: 

By December 1, 1963,.the hauling crew had caught up to the Gov- - 
ernment staking crew and SPA put on a second staking crew. The 
hauling operation crowded the staking crews again about December 20, 
1963.5 The evidence shows that SPA staked structure 410, on the east 
bank of the Black River on January 6, 1964. SPA’s staking crews 
by this time were substantially ahead of appellant’s hauling since on 
January 23, 1964, appellant was only hauling up.to structure 449, 39 
structures to the east of the Black eee od 


48 Tr. 178. 

50 Contracting Officer’s decision of May 1, 1967, Appeal File Folder No. 13, 

5 Tr, 360. 

2 Tr, 362, . ete 

33 'Tr, 362. Apparently there was slow progress in hauling in November, which appellant 
attempts to attribute to slow staking. However, the testimony is that appellant “caught 
up” about December 1. Prior to that date appellant was “catching up” which to us indi- 
cates that in November sppelane was moving faster than the staking crew, rather than 
being held up by it. : 

5 Tr. 363, 

5 Tr. 367, 

58 See Exhibits 47A-H. 
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_ SPA commenced staking on the west side of the Black River about 
February 1, 1964. The testimony indicates that. hauling was close to 
staking through February 20, 1964; however, about 100 structures’ 
were hauled in this period. Exhibits 47N and 470, two photographs, 
_were offered as evidence that hauling had caught up with staking on 
_February 8, 1964, at structure 366 west of the Black River. But an 
SPA witness, Mr. Hildebrandt, a member of thé staking crew, pointed 
out that. in Exhibit 470 sirachare stakes can be seen, but no off-loaded 
poles. This witness did recall, however, that hauling did catch up 
to the staking crews “three or four” times.®® We think the evidence 
supports, at the most, two or three days excusable delay in early 
December 1963, and one or two days excusable delay in February be- 
cause of staking. 

Under paragraph SC-12 of the contract, no costs associated with 
an unreasonable delay are allowable that were incurred more than 
20 days before the contracting officer was notified in writing of the 
act or failure to act involved. Apart from the question of reasonable- 
ness of the delay, there is no evidence that the contracting officer was 
notified in writing by appellant of delays in hauling or any other 
operation, caused by SPA’s progress in staking structures. The first 
written mention of this claim appears in appellant’s Statement of 
Claim of November 15, 1965.°° We, therefore, deny any increased costs 
associated with the four or five days of excusable delay due to SPA 
progress in staking structures.“ Suspension. of Work compensation 
does not automatically follow excusable delay.® 


Claim 6—Failure to Hiicnioh Sag Tables, Clipping Offset Charts, and 
Government Direction of Conductor Sagging 


This claim covers three separate aspects of the conductor stringing 
_ operation presented as a constructive change. As to the first aspect, 
failure to furnish sag tables, the contract stated in paragraph C-11 
that the conductor would be sagged in accordance with “sag tables” 


Tyr, 3870. 

53 Pr, 704. 

5 Tr. 705.. 

60 Appeal File Folder No. 11. 
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to be supplied by SPA. On February 24, 1964, appellant was furnished 
with “sag curves” by SPA.°* These curves were asserted to be difficult 
for appellant’s field people to use, and additional sagging information 
was requested on March 3, 1964.% On March 18, 1964, SPA supplied 
additional sagging charts and curves. ‘Appellant noted inconsistencies 
between the February 24, 1964, curves and the March 18 data. and 
was instructed by SPA to use the later data.®° More tables were sup- 
plied by SPA on May 27, 1964, which did not. agree with the earlier 
tables. However, the discrepancies were minor.® _ 

Appellant’s subcontractor, Knox, commenced strifiging conductor 
on February 24, 1964, at. structure 423, near the Black River and pro- 
ceeded easterly toward. Jonesboro.” Between ‘February 28, 1964 and 
March 7, 1964, stringing had been completed between structures 423 - 
and 457, and sagged through structure 443. Bad weather. forced 
' termination of. stringing operations in segment B at this time.” . 
Almost all of the conductor was subsequently strung and sagged from » 
April to September 1964.” For example, the Government Diary for 
April 18, 1964, notes that conductor was sagged through structure 473. 
The diary entry for April 1, 1964, notes that conductor had been 
sagged through structure 465. By May 28, 1964, according to the 
Government Diary, conductor appears to ‘have Been strung from: 
Black River toward Jonesboro to structure 633, but sagged. only 

through structure 621. 

_ Despite the inconsistencies between the curves and. charts supplied 
on different. dates it appears that conductor sagging proceeded in 
normal course in the stringing operation, Although there were differ- 
ences of opinion as to the degree of sag required,” there is no testimony. 
or other evidence that the wire-stringing operation was delayed, or dis- 
rupted by the sagging data. Nor is there any evidence that appellant 
or its subcontractor, Knox, had to resag because of deficient sagging 
data. The evidence is only that’ SPA furnished curves which were 
hard to read for appellant’s field people, and tables which showed 
minor discrepancies. The conductor appears to have been successfully 
and expeditiously sagged using the sagging data available at the time. 


638 -'Tr, 412. 
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Tr, 418-419. 
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There is not enough evidence; in our. opinion, to support a constructive 
change claim based upon the discrepancies in sagging data. 

The-second aspect of the claim, based upon SPA’s failure to supply 
‘clipping offset charts, is also for a constructive change. It appears to 
be appellant’s contention that in the hilly uplands of segment A the 
line should have had more dead-end structures, or SPA should have 

' provided clipping offset data. The latter data were necessary, accord- 
ing to appellant, in order. to sag the conductor and have the insulator 
string hang plumb with the pole (or vertical to the horizontal plane). 
SPA did not supply clipping offset charts or data,” and apparently: 
the conductor was sagged in segment A without their aid. 

Contract paragraph C-11 states that conductor tension between suc- 
cessive sagging operations should be equalized so that the suspension 
insulator assemblies will assume the “proper position” when the con- 
ductor is clipped in. It does not state that insulators shall hang plumb 
in all instances. Government testimony indicates, without contradic: 
tion, that non-plumb insulator assemblies were accepted on final inspec- 
tion, and that it was standard procedure to allow the insulators to 
hang out of plumb in the hilly areas.’* Appellant’s witness, Mr. Ros- 
son, on cross-examination admitted that the insulators were not 
always left plumb with the structures.” In fact, the normal position - 
for the insulator would be 90 degrees to the eanductor; rather than — 
plumb with the structure.” 

Further, we do not find on this record, either in testimony or docu- 
ments, facts which support appellant’s contention that.SP.A’s insist- 
ence that insulators hang plumb (such “insistence” we find reflected 
only in the testimony of Mr. Rosson, appellant’s supervisor, on, re- 
buttal examination) resulted in “consequent loss in the productive 
rate of the stringing and sagging operation.” * Even if we assume 
the “insistence,” there is a failure of proof of conformity to that insist- 
ence with consequent loss in productive rate. 

The third aspect of Claim 6 relates to Government setiog of 
conductor sagging. There is no proof to support this aspect of the 
claim. angen on questioning aa the hearing official, Mr. Rosson, ap- 
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dere supervisor, iestatied that the SPA had an itigpector who-had. ., 
to be satisfied, but that the SPA representative just checked.” All 
the work of sagging was done by appellant. Paragraph C-11 of the. 


_contract provides for the contracting officer to check the sag, and the 


contractor to supply necessary men for climbing and signaling. Ac- 
cordingly, Claim 6 is denied i in. its entirety. 


Claim 9—Delays Caused by Weather and Mud and Water Conditions 
on the Right-Of-Way 


In J ees February and March.of 1964, some aspects of sims, 
hauling and stringing were slowed by either adverse field conditions, 
or adverse weather, or both. It appears clear from the record that field 
conditions were bad commencing in January. Even normal rainfall 
could create excessive mud in the lowlands.” After mid-January, the 
efficiency of labor and equipment involved in the. clearing operation 
was materially ‘affected. The hauling operation seems to have been | 
primarily affected by muddy field conditions in late January.”? How- 
ever, the rate of framing and setting of poles, by Knox, does not 
appear to have been equally affected by the field conditions. Knox com- 
menced: framing on December 6, 1963. By February 7, 1964, the third 
from last lowland structure, No. 394, was framed, and by February ik 
1964, setting had been completed through structure No. 396.8% 

Thus, within two months Knox had made better progress on fram- 
ing and setting in the lowlands than had been intended by appellant 
on "its progress rachedule of July 30, 1963." The schedule shows comple- 
tion of framing and setting ‘from. Jonesboro to the Black River: 
(Structures 663 to 410), in two months’ time commencing about the 
middle of October and ending about. the middle of December 1963.. 
..There was-only.a minimum amount.of stringing during this period: — 
commencing on or about February 24, 1964, at Structure’ 423 and. 
proceeding eastward toward J enesboro: By: March. 7, 1964, sagging: 
liad been completed through Structure 443. Stringing then generally 
ceased due to.excessive rain, not.to commence again until about April 1,: 
1964.® ‘The commencement of stringing had been delayed two or three 


ae OE Tr. 425. 
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weeks by the subcontractor while he was waiting for delivery of tension 
stringing equipment which he deemed necessary because of the ex- 
tremely muddy condition prevailing in the lowlands.® The record as a 
whole appears to support appellant’s contention that securmg and 
using tension stringing equipment was‘an exercise of good judgment 
based up on the prevailing field conditions.. 

There appears to have been little or no work on March 4, 5, 9, 10, 11, 
12, 13, 16, 17, 18, 19, 20, 21 and 24, due to excessive rain aad mand: The 
contracting pfiears im hig decision, observes that during March 1964,. 
the contractor encountered abnormal rain and mud, and that SPA 
records note 15 days in March when work was’shut down. The March 
rainfall was almost’ double the normal for that period. Exhibits 48A-I 
confirm flooding i in March. The contracting officer also. notes five days 
lost in April due torain of unusual intensity. Exhibits, 49A- B, confirm 
flooding in April. 

We have no doubt that appellant is entitled to 19 or £20 days. time 
extension due to unusually severe weather and floods under paragraph 
5 of the Standard Form 23A (April 1961 Edition), Termination for 
Default—Damages for Delay—Time Extensions. However, we do not 
think appellant is entitled to compensation for these lost days on the 
theory that the project work was halted because of unusually severe 
weather. Paragraph 5 does not provide for it, and paragraph GC-1 * 
of the contract places on the contractor the risk of loss from causes not 
the responsibility of the Government. This is not to say that proper 

- consideration cannot be given to instances when changes or suspensions - 
of work forced project operations into periods when weather and. 
ground conditions brought about a material reduction in the efficiency 


8 Tr, 474,475, 499. , 
%&“GC-1, CONTRACTOR’S OBLIGATIONS. —Tkhe Contractor shall ‘complete all the 
work required by this contract within the time herein specified, in accordance with the 
provisions of. this contract and said specifications, and in accordance with the directions 
of the Contracting Officer as given from time to time during the progress of the work. 
He shall-furnish, erect, maintain, and remove the construction plant and such temporary 
works as may be required. He alone shall be responsible for the safety, efficiency, and 
adequacy of his plant, appliances, and ,methods, and for any damage which may result 
from ‘their failure or their improper construction, maintenance, or operation. The per- 
formance of this contract and the work. hereunder: is at the risk of the. Contractor until 
the final acceptance thereof. He shall take all responsibility for the work and shall bear 
all losses resulting to him on account of the amount or character of the work, or because 
the nature of the’land in or on which the work is done is different from what is assumed or 
expected, or on account of the wedther, floods, fire, and windstorms, or other action of the 
elements, or any cause or causes whatsoever for which the Government is not responsible. 
If the work of any part or parts thereof is destroyed or damaged from any ‘of the aforesaid 
causes, the Contractor, at his own cost or E expense, shall restore the same or remedy the 

damage.” - 
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of equipment and labor actually working during the difficult periods, 
and not on standby because of unusually severe weather. 

Weare, accordingly,.of the opinion that appellant is entitled to com- 
pensation based upon.loss of efficiency and extra. equipment. costs for 
the clearing and hauling operation under the findings of this opinion. 
The liability here is predicated. upon the late notice to proceed and dis- ° 
continue right-of-way which pushed the lowland clearing and haul- 
ing into the winter period with its muddy field conditions in the low- 

‘land. We believe the increased costs due to the adverse field conditions 
prevalent in those months are. proximately related, as far as compen- 
sation is concerned, to the constructive changes and constructive sus- 
pensions of work previously described. a 


Claim 5—Acceleration 


On March 17, 1964, appellant forwarded to the contracting officer 
a telegraphic message it had received from its subcontractor. The mes- 
sage stated with respect to segment B of the line that because of soil 
conditions it looked impractical to continue and, regardless of equip- 
ment added or money spent, it was very doubtful that any progress 
could be made, and requested appellant’s advice.** 

On March 18, 1964, the Administrator of SPA sent by airmail a 
Certified—Return Receipt Requested letter to appellant in which he 
acknowledged receipt of the telegram and expressed his concern over 
the apparent lack of progres on ‘the job. The final paragraph of the 
letter reads: ee 
_ In view of the foregoing, you eae directed to take immediate steps to accelerate 
your construction activities in keeping with your obligation to complete the. 
Greers-Ferry-Jonesboro ‘transmission line in the time specified in your contract. 
Will you kindly be prepared when you meet:with us in my office. on ‘March 24th 


to outline your plans in this regard. . 
_Sincerely yours, - ; 


/s/ Dovetas G. WricHt, 
Administrator. 


_, The appeal file aun letters clearly indicating that prior to, dis- 
patch of the Administrator’s letter of March 18, 1964, the appellant 
had requested time extensions on several occasions. In a letter dated 


8% B. J: Lucarelli & Co., Inc., ASBCA No. 8422 (November 19, 1964), 65—1 BCA par. 4523, 
8 Appeal File Folder No. 10. 
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October 8, 1963, appellant quested additional time because of the 
late and restricted notice to proceed. On J. anuary 93, 1964, appellant 
notified the contracting officer that a delay in: completion would be 
encountered because of adverse weather, and referred to a revised con- 
struction schedule submitted to the contracting officer on December 11, 
1963, which apparently: projected the completion of the work five 
months beyond the contract date of July 10, 1964. On January 27, 1964, 
appellant’s attorney referred to claims for compensation or extensions 
of time. 
- The contracting officer testified that he was not asked for his advice 
- or counsel as to the acceleration letter of March 18, 1964.8" He also 

acknowledged that’ requests for time extensions ‘were pending before 
him as of March 18, 1964,°° and that there was no question in his mind 
that appellant was entitled to’ some extensions of time.*® The Admin- 
istrator’s letter dated March 18, 1964, in effect, denied all pending valid 
requests for time extensions and ordered the ‘work to be completed:by 
July 10, 1964. There can be no doubt that under these circumstances 
the acceleration ordered by the Administrator constituted a change 
compensable under the Changes article of the contract. ° . 

The questions. of what operations were accelerated, and to what 


degree, are questions of quantum and not now before the Board. How- 


ever, certain observations can be:made‘on the basis of the present 
record. There. was a period from about February 12, 1964 to April 13, 
1964, when no pole setting was accomplished. According to appellant 
_ this was not because Knox’s drilling rig had broken down, but. because 
of mud and water.*! We observe that all setting east of the Black River 
in the lowlands had been finished when the rig broke down and that 
after February 12, 1964, setting would occur in the uplands.” It is 
difficult for us on this record to conceive that setting would have been 
_ more difficult in the uplands-in later February, parts of March and 
early April, then it was in January and early February in the extremely 
muddy lowlands. For example, apart from the March period of ex- . 


srTr, 913. 

8 Tr, 914. 
| 2° Tr, 915." . : 

9 Montgomery-Macri and Western Line Construction Co., Inc... TBCA-59 and IBCA-72 
(June. 28, 1963), 70 I.D., 242, 1963 BCA par. 3819; Blectronic & Missile Facilities, Tne., 
' ASBCA-No, 9031 (July 23, A968), 1964 BCA par. 4338. ~ ; 

8LTr, 465. 

2 Tr, 470. 
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cessive rainfall, we have no indication on the record that iaaliiae was 

impeded during this period by mud and water in the uplands as it was 

in the lowlands. Noticeable acceleration in setting could simply be 

appellant's subcontractor making up.for his own delay. 

‘It is clear that appellant made an accelerated effort to complete . 
conductor stringing in the lowland area B before May17, 1964, when 
the rice farmers were planning to flood their fields.°* Any other effort at 
acceleration would appear to relate to work on segment A, or in the up- 

“lands, since practically all lowlands poles were set by ‘February il, 
1964,.°* The extent of the effort in both segments will have to be assessed 
by reference to payrolls and other records for the period in question. 
Finally, since acceleration is a change, an allowance for profit is proper. 


Conclusions ° 


The appeal: is granted. as to Claims 1, 3, 9 and 15. Claim Gis denied. 
Claims 2 and 4 are denied in part and granted in part. . 


: be 4% Rosert L, Fonnnr, Member. 
_ We concur: 


Winram F. McGraw, Chairman. _ 
Dean F. Ratzman, Alternate Member. 


SARKEYS, INC. — 
IBLA 70-660 - Decided November 27, 1970. 


Oil and Gas Leases: Cancellation—041 and Gas Leases: Rentals—0il and 
Gas Leases: Terminations 


Where an oil and gas lease is:considered to have been terminated pursuant to. 
. 30 U.8.C. sec. 188 (b).and the rental payment to preclude such termination had 
been timely submitted ‘to the land office but inadvertently applied to another 
lease account, and then refunded to the payor when the lease to which pay- 
ment: had been attributed was relinquished, who accepted ‘the refund’ with- 
.out: question, it is correct to hold that the lessee’s rights in the terminated 
lease have been extinguished, and. that.a new oil and gas lease, duly issued 
for suchilands and thereafter assigned to a bona fide purchaser, is valid. 


8 'Tr, 559-560. 
o Goverament Diary entry for February 11, 19 64, Appeal File Folder: No. 14. 
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BOARD OF LAND APPEALS 


Sarkeys,. Inc., has appealed to the Director, Bureau. er Land Man- 
agement? trom a decision dated March 13, 1970, in which the Bur eau’s 
State Director for New Mexico canceled “ioneomperiage oil and gas 
lease NM 3298 (Okla), and vacated the New Mexico land office deci- 
sion of March 4, 1970, which had purported to cancel oil and gas lease 
NM 8262 (Okla), and to reinstate lease NM 3298 (Okla). 

Sarkeys contends that the decision of March 4 was correct and that 
the State Director’s decision of March 18 is in error, as Sarkeys had 
tendered rental payments each year for the land included in lease 
NM 3298 (Okla), but the land office had eae applied these 
rental payments to other lease accounts. 

L. O. Ward, lessee of lease NM 8262 (Okla), following approval of 
an assignment of record title, has submitted a brief contending that he 
is entitled to protection as a bona fide purchaser of the lease, no matter 
who made the error which resulted in termination of the antecedent 
lease NM 3298. (Okla). 

The facts surrounding this case are. oe in controversy, but as they 
are somewhat complicated, ‘we set them forth in some detail. On Sep- 
tember 1, 1968, Sarkeys held record title, after approval of assignments, — 
to lease N M 520 (Okla), embracing SW14NW14, NWY4SWIY, section 
1, T. 6 N., R. 26 W., I.M., Oklahoma, containing 80 acres, which had 
been issued effective October 1, 1966, and to jease NM 3298 (Okla), 
embracing W14SE1, section 93, T. 23 N., R. 16 W., I.M., Oklahoma, 
containing 80 acres, which. had been issued effective October 1,.1967. 
On September 20, 1968, Sarkeys tendered to the New Mexico land office 
its check No, 851 for $40, indicating that it was in payment for rental 
from October 1, 1968, for the W14SE1, section 23, T. 23 N., R. 16 W., 
I.M., but the check contained no reference to the serial number of the 
affected lease. The land office inadvertently applied this rental pay- 
ment to the account for lease NM 520 (Okla), for the lease year com- 
mencing October 1, 1968. On, September 27, 1968, Sarkeys filed a 
relinquishment of lease NM 520 (Okla), so the land office directed 
repayment of the prepaid rental of $40 received September 20, 1968. 
Sarkeys accepted, without apparent question, the U.S. Treasury check 
for $40, which indicated on its face that it was for “Repayment, BLM . 

NM 520 Okla O&G.” 
The Secretary of the Interior in the exercise of his supervisory . authority. transfered 


jurisdiction over all appeals pending before the Dir ector, Bureau of Land Management, to 
the Board of Land Appeals, effective July 1 1, 1970. ‘Circular 2273, 35 F:R, 10009, 10012. 
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Resales as the lease account for NM 8298 (Okla) did not show 
payment of rental for the lease year commencing October 1, 1968, the 
land office considered this lease to have terminated: by speration of law 
pursuant to 30 U.S.C. sec. 188(b) (1964), and so listed the land involved. 
in the notice of lands available for the October 1968 simultaneous filing 
procedure. After drawing to determine priority, the drawing entry- 
card lease offer of Mrs. Jill G. Thomas was accepted and lease NM 8262 
(Okla) was issued effective December 1, 1968, for the said WIZSEY,. 
section 23 T. 23 N.,R.16W.. . 

On September 22, 1969, Sarkeys tendered payment of $40 by its check 
No. 1193, with indivation that it was payment for rental on the W14 
SEY, sschict 93, T. 23 N., R. 16 W., LM. Further adding confusion,. 
someone had noted on the Sarkeys check that the BLM lease identifica- 

‘tion was “NM 520.” As there was no existing lease “NM 520,” the land | 
office applied the rental payment to the lease for the described land, 

namely, NM 8262 (Okla), and transmitted receipt for the payment to 
Mrs. Jill G. Thomas, the lessee of record, showing payment in advance 
for the lease commencing December 26, 1969. However, the land office 
decision of September 26, 1969, notified Mrs. Thomas that lease NM . 
8262 (Okla) had been determined to be within the known geologic 

structure, undefined, of a producing oil or gas field effective August 14, 

1969, so the rental rate for the lease was increased to $2 an acre com- 

- mencing with the lease year beginning December 1, 1969. 

Assignment of record title to lease NM 8262 (Okla) to L. O. Ward. 
was approved effective December 1, 1969. Concurrent with the assign- 
ment to Ward, Mrs. Thomas notified the land office that the payment of 
$40 by Sarkeys was erroneously applied to the account for NM 8262 
(Okla), and submitted her own payment of $160, to satisfy the in- 
creased rental charge caused by the KGS determination. At that time, 
the land. office directed refund of the $40 payment to Sarkeys, with the 
U.S. Treasury check being identified as “Repayment BLM NM 8262 
O&G.” Sarkeys also accepted this refund with no question. 

In February 1970, the land office was made aware that both Sarkeys 
and Ward claimed title to the Federal oil and gas lease on the W14SEI, 
section 23, T. 23 N., R. 16 W., LM. 

In its decision of March 4, 1970, the land office stated that as rental 
had been timely tendered for lease NM 3298 (Okla), although the pay- 
ment was inadvertently credited to lease NM 520 (Okla), termination 
of lease NM 3298 (Okla) by operation.of law was incorrect, so the 
decision purported ot reinstate lease NM 3298 (Okla), and to cancel 
lease NM 8262 (Okla) as being improperly issued. 
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Before the aggrieved: party responded, the State Director issued | 
his, decision of March 13, 1970, vacating the land office decision of 
' March 4, and reinstating lease NM 8262 (Okla). The State Director 
held that Sarkeys had not acted with due diligence in payment of the 
rental due on October 1, 1968, (the payment received in the land office . 
on September 20, 1968), ‘because Sarkeys gave only the land description 
with its check, and failed to identify the serial number of the lease 
involved. Although the land office erroneously applied this rental pay- 
~ ment to lease NM 520 (Okla) instead of lease NM 3298 (Okla), after 

' Sarkeys had relinquished lease NM 520 (Okla), it accepted repayment 
of $40, without asking any questions. And again in 1969, after Sarkeys 
tendered its check for $40 for the said W14SE%, section 23, T. 23 N., 
R. 16 W., and repayment of $40 subsequently was made under the 
idontifedtion of “NM 8262,” Sarkeys accepted this repayment without — 
“question. So the State Director held that lease NM 8298 (Okla) was’ 

correctly terminated by operation of law for failure to pay rental 
timely, and that lease NM 8262 (Okla) was a valid lease, having been 
issued properly. 

The State Director’s decision cites Shell Oil Company, LC 062929-C 
_ (September 30, 1960), as precedential in overlooking the land office — 

Inistake.in applying the first Sarkeys check to the wrong lease account. 
. The decision cited is not applicable to this situation as it related to _ 

payment of a-rental with which the wrong serial number was given, 

even though the payment referred correctly to the land for which the 
rental was intended. The Shel? decision held that the land office cor- 
rectly applied the rental money to the serial number given, and it was 
not obliged to verify that the described land was included in that lease. 
In this case, the check named no serial number for the lease but gave 
only the land description, which, if it had been checked by the land 
office, would have identified the rental payment as being for lease NM 
8298 (Okla), and not for lease NM 520 (Okla). It should be noted that 
the billing notices sent. by the land office to Sarkeys in advance of the 
remission of the rentals on the line beneath that indicating the amount 
to be paid, the following instruction is printed in large type, “RE- 
TURN THIS BILL WITH YOUR REMITTANCE OR SHOW 


SERIAL NUMBER ON REMITTANCE.” The ensuing confusion es 


might well have been avoided altogethér had appellant not disregarded 
this instruction. Nevertheless, we cannot hold that the rental check 
having the correct land description of the area leased under release NM 
8298 (OE) was HAP TOpet incomplete, or yanscoptable: for the purpose . 
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indicited, or thes the Jand. office Was’ without fault in pila the 
1968 rental payment for lease NM 3298 (Okla) to lease NM 520 (Okla). 
This does not mean that Sarkeys is now entitled to reinstatement of 
lease NM 38298 (Okla). The land was duly posted to a list of lands 
available for leasing under the simultaneous filing procedure. Pursuant 
to a lease offer which gained priority by drawing, a new oil and gas. 
. lease NM 8262 (Okla) was issued, and in point-of time, issued after 
Sarkeys had accepted repayment of the $40 tendered for payment of 
_ rental for the lease year commencing October 1,.1968, for lease NM 
3298 (Okla), albeit the refund check indicated it was repayment for 
lease NM 520 (Okla). As Sarkeys had not made any payment in con- 
nection with lease NM 520 (Okla), it should have ascertained the rea- 
son for the repayment. It was incumbent. upon. Sarkeys to inquire of 
the purpose for which the repayment was made or suffer the conse- 
quences of the land office error which prompted the repayment. The 
cases cited by the State Director, Duncan Miller, A-27683 (Novem- 
ber 10, 1958), and Gwen Gaukel, A-29017 (December 14, 1962), are 
not strictly in point as each related to a refund check. correctly ‘identi- 
fied as to serial number of the case for which the repayment was being 
-made. While it must be conceded that. neither repayment to Sarkeys 
indicated the serial number of the lease that Sarkeys thought it was 
paying rental for, each having carried the number erroneously chosen 
by the land office, it must also be noted that Sarkeys did not question 
the propriety of either repayment, something it surely would have done 
in the exercise of due diligence. 
When Sarkeys attempted to pay. the- rental it assumed was due 
on October 1, 1969, for the WYSE, section 28; 'T. 23 N., R..16 W., it 
again gave the land description on the check rather than any serial 
number, although the identification “NM 520” apparently was added 
ito the voucher after the check had been prepared. The addendum was 
typed on a different machine from that used in the preparation of the 
original check for the 1969 rental, but the type face. bears a close re- 
semblance to that exposed on the Sarkeys 1968 check. When the land 
office received the 1969 check from Sarkeys, and found that the lease 
account under “NM 520” had been closed when. the lease NM 520 
(Okla) was relinquished in September 1968, the land description on the. 
voucher was checked against the land status records in the land office. 
It was ascertained that lease NM 8262 (Okla) was the existing lease, 
so the payment of $40 was applied to that lease account, with receipt 
for the payment going to the lessee of record, Mrs. J ill G. Thomas. 
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Sarkeys did not inquire as to disposition of its payment when it did 
not receive a receipt, nor did it inquire after the subsequent repayment - 
of the $40, following payment of the correct amount of rental due for 
lease NM 8262 (Okla) by the lessee of record. 

This case is easily distinguished from H. Z. Stuckenhoff, Clyde A. 
Breen, 67 I.D. 285 (1960). In that case rental checks were erroneously. 
returned by the land office to Messrs. Stuckenhoff and Breen, where- - 
upon Breen wrote a letter of inquiry to the land office on the same day 
he received his check, and Stuckenhoff immediately filed an appeal 
after his check was returned. Moreover, that case involved no problems 
of identification. 

Although within a reasonable time after Oauihes 1, 1968, a case 
might have been made that the lease NM 8262 (Okla) ‘had beans im- 

. properly. issued and was subject to cancellation, because of the land 
office error in applying rental money intended for lease NM 3298 
(Okla) and subsequent termination of that lease under 30 U.S.C. sec. 
188(b), supra, the passage of time without any inquiry by Sarkeys. | 
_ concerning the refunds which it accepted has tended to eliminate effec- 
tively the rights of Sarkeys under lease NM 3298 (Okla). 

With the approval of an assignment of the record title to the suc- 
cessor lease NM 8262 (Okla), from Mrs. Jill G. Thomas to L. O. Ward, 
effective December 1, 1969, any action to cancel lease NM 8262 (Okla) 
now for violation of any provision of the Mineral Leasing Act could 
be taken only within the ambit of 30 U.S.C. sec. 184(h) (2) (1964), 
which affords protection against cancellation of leases of bona fide 


‘ - purchasers of such oil and gas leases. Southwestern Petroleum Corp.,71 


ID, 206 (1964), aff’d. Southwestern Petroleum Corp. v. Stewart L. 
Udall, 361 F. 2d 650 (10th Cir. 1966). While it is regrettable that errors 
were made j in connection with lease NM 3298 (Okla), there is no rem- 
edy available to Sarkeys to obtain reinstatement of this lease. 

Therefore, pursuant to the authority delegated to the Board of Land 
Appeals by the Secretary of the Interior (211 DM 13. 5535 E.R, rel 
the decision of the State Director is affirmed. 

Enpwarp W. Sruzsine, Member. 

We cCoNcUR: 
Francis Mayuun, Member. 
Martin Rirvo, Member. 
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Contracts: Construction and Operation: Actions of Parties-—Contracts: Con- 
struction and Operation: Allowable Costs—Contracts: Construction and 
Operation: Changes and Extras—Contracts: Formation and. Validity: 
~ Merger of ‘Preliminary Agreements — AL Racks SAT 

Where an RFP leading to the award of a cost-plus-a-fixed—fee construction 
coutract. included an item. for “other presently. undefinable work,” and 
where: throughout. the period of contract performance the Government uti- 
lized this item:to order work and-services not covered by other contact items, 
‘the. Board determizied: that the contractor-“was. entitled to be. compensated 
for the. cost of. engineering services’ so: ordered.even though the’ RFP was 
not referenced in or otherwise incorporated. into. the. contract and. notwith- 
standing the Government’s contention that the services were not ordered . 
‘or accepted by anyone having authority’ to do so: : : : 


Contracts: Construction and Operation: Actions of Parties—Contracts: Con- 
struction and. Operation: Allowable Coe pean: Fray aca ad 
~ Remedies: Termination for Convenience * 


Where. a... cost—plus-a-fixed-fee - construction contract was terminated in 


; part for the ‘convenience of the Government, the fee payable on. terminated Se 


work was governed by the termination for convenience clause which pro- 
° Syidedthat fee would ‘be: payable “in proportion’ to! work: accomplished: ‘The. 
- termination could not have the effect..of. oes ‘payments the:contractor — 
fered would be fee into costs, t 


Contracts: Construction. and Operation: ‘Actions of Parties Contracts: scant 
“struction and Operation: Allowable Costs—Contracts: Construction: ‘and 
‘Operation: Subcontractors and Suppliers 


Where under. West Virginia law an excise tax on motor fal: consumed 

“in performancé of a cost=plus-a-fixed-fee construction contract was refund-' 

able and ‘where by reason of the -contractor’s: conclusion -that the tax did 

. not apply because of the constitutional immunity of the Federal Govern- 

, ment from a state tax the contractor failed to make timely application: for 

a refund of ‘the tax, the Board determined that the amount of the tax was 
not an allowable cost of the contract. 


Contracts: Construction and Operation: Actions of Parties —Contracts: Con 
; struction and. Operation: Allowable Costs—Contracts : Formation and 
‘Validity: Construction Contracts 
Where a contractor’s initial proposal. in response to an- REP leading. to the 
award of a. cost-plus- a-fixed—fee construction contract contained a fixed—fee 
of nine percent of estimated costs and in subsequent negotiations the esti- 


mated cost of the contract was raised while the amount of the fixed-fee 
remained unchanged, the percentage of fee to estimated costs was neces- 


77 L.D. No. 12 


414-185—71 
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sarily reduced. The Board deteemiien: funk it ond be unreasonable and 
tothe ‘contract. for-any substantial portion. of the contract not to 
-rata allocation of fee. 








Contracts: Construction and Operation: Actions of Parties—Contracts: Con-- 
~struction.and Operation: Allowable Costs—Contracts: Construction and. 
7 ". Operation : -Estimated Quantities 


| Where. excavation exceeding” estimated: : “quantities 4 inoa Aoakepitie-a fixed 
fee construction contract was attributable to. design. changes the Board-holds . 
that such changes entitled the contractor to additional fee. However, the 
Board: ‘determined that’ in ‘the circumstances present here the -contractor 
assumed the risk’ of the accuracy of estimates and overruns attributable 
© to: errors in the estimates could not be the basis of additional fee. 


Contracts: Construction and. Operation: Actions of Parties—Contracts: Con- 
struction and Operation: Allowable. Rosey Conc: Eormauon and 
Validity: Cost-Type Contracts ; zs 


“Where the contracting officer determined to settle a eens construction 
contract on the basis of allowable, booked costs in preference to determining 
- -applicable overhiéad ‘and: G&A: rates; the Government:could not disallow. bid.’ 
“and: proposal: expenses upon the ‘ground they .made «no: contribution to. the 
contract. The Board determined: that.a.regulation. prohibiting bid: and 
proposal expenses as an allowable cost of cost—type construction contracts : 
- became: effective after’ the arene ae “of ‘the contract ond thus was” not 
‘applicable. : 


Contracts: Spaceuciion and Onarstion: Actions of Parties—Contracts: Con: 
“struction and Operation: Allowable Costs ; 
Where a supervisory employee of a cost—plus—a—fixed—fee construction Sone 
ci tractor was given.a jeep as an inducement: to remain in the contractor’s: em-,, 
*“.. ploy: and-where the employee's. compensation . including : the Jeep was .fair 

and reasonable, the Board stort lecrath that the cost of me jeep was an allow- 
able cost of the contract. 


Contracts: Construction and Operation: Actions of Parties—Contracts: Con- 
~. gtruction and. .Operation.: Allowable. Costs 
“Where a regulation in effect at the time of execution of a cost—plus—a—fixed— 
‘fee construction contract provided that the costs of storing records subse- 
quent to contract completion were not allowable, ane contractor’s ‘claim 
for such costs was denied. : 


Contracts: Construction and Operation: Allowable Costs-——Contracts: Dis- 
‘putes and Remedies: Jurisdiction—Rules of: sidan Appeals: 
Dismissal 


A cosi=type | contractor’s Claim: for’ interest, ‘because its vouchers were paid 
“late was dismissed ‘because it was a claim for breach of contract over" which 
oh ‘the Board has no > Jurisdiction. ' 
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Canteacts: Cunaiviotian mh Operation: Actions-of Partiee~Conitiacts: Con! 
- struction.and Operation : Allowable Conte Contracts: Construction and: 
» Operation: ‘Intent of Parties. :.:. ene Soe Feo iaee,, Sd 





‘Where’ a cost— —plus-a-fixed—feé construction ‘contract provided _ that the Sola’? 
proprietor contractor would devote his full time to supervision: of? the work 
‘and contemplated that the contractor’s compensation for. such supervision: . 

would. be from fee, the contractor’s claim for management. costs. upon, the. 
ground contract performance Was more onerous than anticipated was denied. . 


Contracts. ‘Disputes:: and: Remedies: Farisdiction--Rauled-« of: Practice?! 
-~ Appeals: Generally | et a! pe 


A costplus-a-fixed—fee ‘construction’ contractor’s claim‘ for ‘special ‘germina: : 
“tion costs: which had not been passed upon by: the contracting officer "would 
. be Remianaeds since the Board’s Jurisdiction is appellate only.” : mo 


“BOARD oF CONTRACT “APPEALS 


This ee arises out of a ‘cost-plas“a-fixed-teo construction con-: - 
_ tract for the reclamation of strip mined areas on Roaring Creek and: 

Grassy Run Watersheds in Randolph County, West Virginia, awarded’ - 
to appellant? on June 30,'1966. The estimated cost of the contract was_ 
- $1,521,488 and the fixed fee was $118,894 for a total of $1;640,382. 
The contract included the General Provisions for Construction Con. 
ss tracts: (Standard Form 23-A, June 1964 Edition) with certain dele- 
tions? Clause 43 “Limitation of Cost,’ id and Clause 24 “Allowable Se 
Fixed Fee and Payment.” 

The contract was awarded as a result of a Request for Pitipodals' Te- 
issued by the Federal Water Pollution Control Administration: 
(FWPCA) on June 7, 1966 (Appeal File, Flap A, Tab A). The ini- 
tial RFP was issued on January 18, 1966, and along with three addenda 
scheduled for closing on March 7, 1966. In response to the first. RFP 
- appellant ‘submitted an undated proposal .(Flap.A, Tab. B), which 
included estimated costs of $1, 321,044.84 and a fixed fee of nine percent 
or $118,894.03 for a total of $1,439,938.87. This proposal 7 was incorpo- 
rated by reference into the appellant’s initial response, dated June 15, 
1966, to the RFP of June 7, 1966. Estimated costs including. fixed fee 


1There is some confusion as to whether appellant operated. as an unincorporated 
association or as a sole proprietorship. For example, appellant’s original undated proposal 
refers to biographies of principals of the associates and to other individuals’: and 
associates while.at the same time stating that it operates as an individual trading as. 
Franklin. W. Peters and Associates. Messrs. C. W. Balling and George Mason testified 
that they. were principals in the association. Mr. Franklin Peters testified that Franklin 
Peters & Associates is a sole proprietorship as looking at Franklin Peters and 
Associates.” (Tr. 363) : 
2 Among. the deletions were Clauses 4, 5 aah: q, “Changed Conditions,” “Permination 
for Default—Damages for Delay—Time Extensions, ” and “Payments to Contractor,” 
respectively. 
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were the same as in the undated proposal. By letter, dated June 23, 
1966, which referred to technical discussions concerning. the project, 
appellant further amended its proposal. The letter referred to an esti- 
mate of 7,500 hours for the drainage of the large swamp at the mouth 
of Kittle Run and the. swamp near the headwater of Grassy Run as 
Item 27 of the RFP.® The letter also included a. breakdown. of costs 
comprising $224,000 for “gob handling” shown on cost:schedules under 
Item 29:accompanying the June 15 proposal.* The letter concluded with 
a request to ignore the total figure furnished in the letter of June 15 
and with the statement.that our.proposed. fee remains at $118,894.03. 
The effect of this letter was to add $224,000 to.appellant’s proposal 
which after adjustments resulting from further negotiations resulted 
in the contract’s estimated cost of $1,521,488. Mr. Donald .Hambric, 
Chief of the Contract Pricing Section, FWPCA, testified that the 
$224,000 was added because this amount for gob handling on page 2 
of the cost schedules accornpanying the June 15 proposal “didn’t ap- 
_ pear to have gotten into the total cost of the contract [sic]” (Tr. 728) 5 - 
Mr. Peters testified that.the Government unilaterally raised: the esti- : 
mated cost (Tr. 652; 686; 687 and 695), because they had'some'things ° 


_ they. wanted to do and. wanted to. put more money into the contract _ . 


(Tr. 647 ). As, will appear hereinafter, this conflicting testimony. cone: 
cerns the dispute over the amount of appellant’s fee... 

' The contract as executed did not refer to the proposal and. aay not o 
expressly incorporate the 29 work items included in the RFR, Never- 
theless, throughout the period of contract performance the parties re- 
ferred to, RFP item numbers, in,particular: Item 27, as.though.the 
REP was incorporated. into the contract. For example, the: contracting ' 
officer’s: telegram dated: April 7, 1967, terminating a: portion ofthe: 





‘8.Item 27 did not refer to the drainage of swamps: as such; However, it did include an 
estimate of,7,500 hours for unskilled: labor. ‘Because of the relationship of: this item to’ 
matters in dispute, -the pertinent portion is set forth in full: “27, Estimated Additional 
Work: For Reclamation: Reclamation of Areas 32; 39, 40, 43 ‘and possible additional’. 
excavation,. compacted backfill, reconstruction of -gob: pile, construction of ‘diversion.: 
ditches and stream beds, clearing, grubbing, cutting timber and placing. in accessible. 
locations, and regrading of subsidence areas, and other presently undefinable work,’” The 
item also included a listing of the. minimum. onvaee required. for Sania work. as 
defined above. 

*Item 29 was the 1ast item-in the RFP: of June 7, endl concerned masonry seals ‘for’ 
abandoned mines. The item was divided into four parts: “A. Handling of Gob and Debris; 
B: Estimated: Equipment Secs pals Per Major ‘Area ; c. Roof Supporting Timber ;. -and 
D. Masonry Seals.” 

S'This testimony is inaccurate onadae tt ignores (1) the fact that the estimated costs 
of $1,090,550: on page-1 of the schedules accompanying the June 15 proposal covered only 
RFP Items.1 through. 22 and (2) the-fact that the estimated cost in the June 15 proposal 
($1,321,044.84). remained the same as in- appellant’s prior undated proposal. The Board 
notes that $224,000 added tothe above total. of $1,090,550 for RFP Items 1 through 22 
equals $1,314,550 or oe 494, os less than the: estimated cost of $1,321,044.84 reflected in 
the proposal, ~ 
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contract for convenience of the Government, directed the appellant to 
delete listed items from the proposal schedule. 

* The dispute involves both allowable costs and the amount of fee to 
which appellant is entitled. The contracting officer’s final decision of 
December 20, 1968, as amended by letter dated January 6, 1969, deter- 
mined that allowable costs ‘totaled $1,464,448.74° and that the allow- 
able fee was $85,296.80 for a total of $1, 549,745.04. Stipulations reé- 
‘flecting settlement of various items read into the record at the hearing 
areas follows: 


Costs: te —— 
Gly Legal Stes ie eas es Pe --- $1, 067. 34 
(2) Secretarial s* 2 oye nee oe ey A, 800,00 
(8) Field Office -.----------2 Papen a eae Se | 848.75 
(4) ‘Stert-Stop Ue a. 880.00 
(0) AMG 6 oc a ae ee 1000 
CO) Starag6 eke ee iindwee cate a en Ne ee 
(7) Unrestricted Moving Out_-.-.--.--.------.---. 400.00 
“TE Oeh), 2s ee te 2 a Se a, BOL 08 

Fee: : 

(1) Original Contract Fee__---_--+------------_ 948,159. 79 
(2) Modification Nos. 8 and 5---+--------------~W- 9,600. 00 


(3) Equipment and Labor Differential, Item 27 #°___. 25,000.00 - 


Pata l cece Se at cide ne oe” 88 79, 79 


The Government has allowed a total Lot $119, 101.09 for contract fee. 
The various claim items remaining before the. Board will be re- 


ferred to in the manner and in the order in which they appear on ane 
pellant’s Exhibit 1. 


S At the hearing and on brief, the Government contends that the contracting officer - 
erred in allowing $8,771.36 for bidding expenses. : 
7 While Government liability for this item was stipulated, the parties did not agree 

that the amount ‘claimed ($600) was proper. 
'8 Costs allowed by the Government: after adjustment for bidding expenses (Note 6, 
supra), total $1, 461, 258.47, which is $60,229:53 less than. the estimated. cost.of the contract. 
®°This claim was originally asserted in the amount of $78, 777.78 by- Voucher ‘No..-80, 
March 29, 1968 (fee and final ‘voucher. statement, : page 18). The contracting ‘officer 
determined that appellant’ was entitled to $48,955.as fee for. this item. The record does 
not reveal the reason for this item remaining in dispute. - 

Send So referred ‘to. in appellant’s ‘Exhibit and the stipulation. However,. the only. apparent 
‘justification ‘for settling this claim is on the ‘theory that the amount is fee since there 
is obviously no basis for paying more than actual costs on ‘a. cost- type contract. Airtech 
Services, Inc., DOT CAB No. 68-19" as ‘ember 30, ee 68-2. BCA -par.. 7290. 
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I Direct Cost a 
A. Engineering Field Party. (Mason): Sous Sec ly 490. 00 


_ This claim involves costs incurred by the contractor for surveying 
and engineering services performed by erews employed by George 
Mason.” The services involved. surveying, staking. and measurement 
(chaining) of areas worked by appellant during the course of per- 
formance of the contract.* The work was required . in order that 
-FWPCA could prepare an appropriate solicitation for seeding and re- 
vegetation of work areas.!* For this reason, the work was referred, to 
at the hearing and will be referred to herein as “seeding work” and 
the claim as the “seeding claim.” The services were performed during 
the months of June, July, August and December 1967, and February 
and March 1968 (App’s. Exs. 3, 5, 8; Tr. 28, 24). Appellant was paid 
$5,810 of the amount claimed Sehich was included i in vouchers sub- 
mitted by appellant for other engineering services performed by Mr. 
Mason’s crews. However, this amount was recouped in April 1968 
because it was considered that the contract did not provide for vege- 
tation effort in reclamation areas (App’s. Ex. 5; Tr. 838, 884). The 
contracting officer denied the claim for the reason that the services, 
if performed, were outside the scope of the contract.1* We do not 
understand this to mean that a change order could not: properly have 
been issued for these services. The Government contends that the serv- 
ices are not compensable because they were volunteered and that the 
‘Government representatives involved with the acceptance of the serv- 
_ ices had no authority to effect changes to the contract. 

Appellant’s position is not that any provision of the contract ex- 
pressly required the services in’ question, but that the seeding work 
was included in numerous engineering services and extra work effected 
‘under Item 27 of the RFP (Note 3). In short, appellant emphasizes 
the phrase “other presently undefinable work” and contends that Item — 


' The amount claimed’ in appellant’s Dxhibit 1 was $8,400. However, the. claim’ was 
reduced to the above figure during the hearing. (App. Ex. 8 ; Tr. 74). 
- 22°'The ‘services of these crews were billed to appellant at the rate ‘of. $140 per "field 
party day in accordance with page 2 .of the letter aecompanying appellant’s undated 
proposal. A party consistéd of three. men, The claim is for 5314 days of. such, services. 
1 Areas worked by appellant. “extended beyond areas reflected on the contract plans. 
. (Tr. 25, “419, 597, 861). Such‘ “work was necessary, in order to preserve the value of work 
‘accomplished within areas shown on’ the plans. Mr. ‘Peters testified that reclamation areas 
shown on thé drawings approximated 1, 500 acres scattered over 20% Square miles (Tr, 277). 
“It was. also necessary to distinguish. between . areas requiring. hydroseeding and 
conventional’ seeding. Hydroseeding involved the application of | mulch “on. slopes to. prevent 
“the seed from washing away prior to germination. 
‘45 The ‘Government, has since. conceded * tha: the ‘services “were performed and “that it 
received the benefit theréof, ; 
16 Contracting Officer’s Decision of December 20, 1968, p. 6. 
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Qt operated, in wate ke as inother dchanges” 3 
ready pointed out that the contract as executed did’ not refer 
Heir and did not expressly incorporate the 29 work items i 







fiasitation 4 in daiseanins the deere ét the contract by. refer- 
ence to the RFP including Item 27.18 ee 
Before discussing the work accomplished under Item, 27, we ‘take t ‘tip 
the manner in which this “seeding work” came to be performed. The 
testimony in this respect is in direct conflict. Mr. Robert Scott, Proj ect 
Engineer for FWPCA, testified that on May 93, 1967,.while he. and 
an assistant were on Reclamation. Area 37 drawing’ soil samples,” 
George Mason’s Crew Chief, Mr. William L. Marsh, came upon the 
area and “offered to stake out this area for us” 2° (Tr. 768). However, 
Mr. Marsh testified. that he was asked by Mr. Scott to do this work 
(staking) and that the question of measuring for acreage arose at a 
later date (Tr. 861). Mr. Marsh further testified that he informed Mr. 
Scott that it wasn’t up to him to make the decision and that he ( Marsh) 
“would have to contact Mr. Mason. The excerpt from Mr. Scott’s diary 
(Govt. Ex. B) confirms Mr. Marsh’s testimony that the conversation 
involved only. staking and that he would have-to check with Mr. Mason. 
The Board finds that a conversation. substantially as testified by Mr. 
Scott did take place with Mr. Marsh. However, this finding i is-not de- 
terminative of. the compensability of this claim because the offer in- 


1Under these circumstances, the parol evidence rule and the: concomitant doctrine of 
. Merger are not applicable. See 3. Corbin on Contracts, Sec. 573; 17 Am. Jur. 2d; Contracts, 
Sec. 260. The reason is, of course, that the circumstances make it unlikely that the parties’ 
assent to the contract was adopted or- intended’ as a final ingeeretion of _ contract 
apart from the RFP. Sos 
"” 18'See, eg, ‘Brunswick Corporation, ASBCA No. 12852 (December 9, 1968), 68-2 BCA 
par. 7408, holding that the rules of integration and of parol evidence do not preclude . 
eonsideration of: contemporaneous circumstances, including documents reflecting negotiation 
of the coptract, for the purpose of discovering the meaning which one party knew or should 
have known ‘would “be given to contract language by the other party. Cf. Inter*Helo, Ine., 
IBCA~713~5-68" (December 30, 1969), Ge _— bar. 8034, affirmed’ on Reconsideration 
~ (April 24,1970); 70-1 BCA par. 8264. : 

19 Some ‘of the- staking services: performed by appellant were for the purpose | of 
enabling the Governaient’ to ‘determine areas. from which the samples’ were faken Cl. 
21; 771). 

* 2 Under cross-éxamination, Mrz, Scott used the plural “areas” ‘to describe this conver- 
sation thus indicating that the offer involved more than Area 37 (Tr. 975). The excerpt 
‘from * Mr. ‘Scott’s diary, dated May: 23,1967 (Govt, Bx. B) states “Bill Marsh: stopped 
“by” ‘Area 87 and ‘stated he and ‘his crew would be willing: to set’ stakes for ‘is’ as they have 
to run the area for acreage and yardage. = * * He will check with George Mason 
(Bngingering Firm) 8 eee This language indicates. the offer involved” only estes BT. 
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volved. only staking in Wren 37, a a Mr. Scott and Mr. Van Denberg a2 
“were aware of Mr. Marsh’s lack of pence to speak: for. appellant 
(Tr. 778, 779, 791). ae 

_ Mr. George Mason testified thad: at a meeting in Coalton, West Vir- 
ginia, in the latter part of May 1967, 2 attended by himself and Mr. 
Peters and among others, Messrs. Van Denberg, Findlay** and Kric- 
kovie® for the Government, it was stated that FWPCA was in the 
process of drawing up seeding contracts and that. certain work would 
have to be done to assist in defining the contracts and in establishing 
sample points (Tr. 20-22, 43). Mr. Mason. further testified that. a 
heated discussion ensued Between Mr. Findlay and Mr. Van Denberg 
as to whether this “seeding work” should be done as part of appellant’s 
contract.2° Mr. Mason stated that he left the meeting with the im- 
pression that the work should be done. When asked why he didn’t 
request a separate contract for this work, Mr. Mason answered that he 
didn’t feel appellant needed a separate contract inasmuch as they had 
a contract to provide field engineering whenever it was requested at a 
specified per diem rate, which was well known to the Government and 
all of its people at the job site (Tr. 40). He stated that appellant was 
frequently asked to do things which in his opinion would have consti- 
tuted a change order and that appellant was always compensated 
therefor. 
_ Mr. Peters confirmed Mr. Mason’s testimony concerning the diccads, 
sion of “seeding work” at the May 1967 meeting and testified that he 
was asked by Mr. Van Denberg to do the work as a matter of adminis- 
trative convenience to the Government (Tr. 253). While Mr. Van 
Denberg denied that he wanted seeding work performed by appellant, 
his denial would be more convincing but for Mr. Scott’s testimony 
that FWPCA didn’t‘have the manpower to perform a big survey: (Tr. 
771). The Government’s failure to call Mr. Findlay as a witness is 


. 2 The claim , involves services other than staking (surveying and chaining) in areas 
other than Area. 37. 
.. & Mr. Van Denberg was in charge of: field operations for the Acia Mine Demonstration 
Program, FWPCA and was Mr. Scott’s Supervisor. He testified. that upon being informed 
by Mr. Scott of the offer to do stake-out work, he told Mr. Scott. the arrangement was satis- 
factory as.long as.there was no change in contract or additional costs involved (Tr...781). 
. 8 The evidence does not. establish whether this meeting antedated May. 23.. 

™Mr. Charles Findlay represented the Bureau of Mines and was the project . officer's 
representative at the. work site. Although Dsseny at the hearing. (Tr. 585, 601, $02): 
-he.was not. called as.a witness.. - 
Pa Mr, Stephen Krickovie was the project officer named: ‘in. the contract. while. he did 

“not: recall, attending this mhesting (Br, 597): the Board: finds ‘that. he owas among those 
in. attendance. . : 

- Mr. Van Denberg i is s quoted as saying. “Well, by golly, Federal. ‘Water Pollution Control 
‘Administration is paying for this job and we are going to get something out of it? 
(Tr, 22). Since a substantial portion of the contract had. been terminated for convenience 
at this time, it is at least understandable that a question could have arisen as to. what 
had been ercompbeled, with -money-expended, 
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significant. The Board finds that. appellant’s. performance’ “of the 
services involved in this claim was discussed at the May 1967 meeting 
and that the Government has not sustained its contention. that there 
was an understanding the services .were to be furnished without 
charge. 21 
The Government’s assertion that the service were not requested or 
accepted by anyone having authority to effect changes to the contract 
is plausible, but for the reasons stated hereinafter is not accepted... 
The Government’s position is bolstered. by the contracting. officer’s- 
letter to appellant dated September 8, 1966 (Flap C, Tab A), which 
_ emphasized that the project officer had no authority to effect changes 
to the contract,2* and by Modification No. 1, dated October 4, 1966, 
which incorporated a Technical Direction Clause into the Contract. 20" 
Appellant, by letter dated September 16, 1966 (Flap C, Tab A), con- 
sented to the Technical Direction Clause, but expressed reservations 
thereto, ie., that the specifications were general in many. -Tespects, 
that the scope of the work in several areas could not be determined in 
advance of the work and that someone at the site with authority to 
- make decisions was a practical necessity. The letter enclosed a list of ea 
15 proposed change orders which, it was stated, had been informally 
discussed with the project officer.°° By letter, dated October 4, 1966, 


:2?Mr, Van Denberg’s testimony that Mr. Mason. indicated there would be no change 
for the services (Tr..785) is not convincing in: view of the fact Mr. Mason regularly billed 
appellant therefor and was paid: (App. Ex. 3; Tr. 34). Mr. Mason flatly denied making 
any such statement (Tr. 874). 

Tf the project officer lacked authority to effect changes to the ‘contract, a@ jortiori, is. 
tliis true of Messrs. Van Denberg and Scott. Bach of these individuals denied having. such 
authority (Tr. 777, 780). : 

*9 This clause was proposed by the contracting officer’s letter of August 22, 1966, which 
urged appellant to contact the contracting officer if there was any doubt. as to. whether 
directed work was within the scope of ‘the contract. ‘The letter was prompted. by the 
contracting officer’s review of the Monthly Progress Report for July which apparently 
reflected © that appellant May have performed or contemplated ‘performing | work. not 

. Fequired. by the contract. The Téchnical Direction Clause ig as follows: 

“The Project Officer named on the cover sheet of this contract is ceapousitle for 
guiding the technical aspects. of the: project and for. general surveillance of the work 
performed. The Preject Officer shall not make any. commitment or authorize any .changes 
which constitute work not within the general scope of this: contract, change the expressed 
‘terms and conditions or specifications incorporated into this. contract, or. constitute - a 
basis for any increase in the contract cost or extension of the contract delivery. Schedule.” 

80 Of particular significance i is the following : ; 

“4, Engineering services for the convenience of the Government (and | not _ Services 
for the contractors’ convenience) over and above field erews now. being paid by. the 
Government: (Estimated) ~~ 

“A. George Mason, Consultant—Soundings, | profies {sie]. yarddge ‘analysis, in Grassy 
Run. Swamp: ‘8 days @i00 per day=200.00. — 

“B, George Mason, Consultant—R figu ri 
of #10., 2 days @100 per day= 200.0 " : 
; “HG, George Mason; Consultant—Lo ation verification. analy sis, Kimball. Aerial Surveys: 
5 days @100 per day—500. 00. Note: (Es timate. field . party ‘work for. a. b, £, 10: days 
@140.00 per day). Mr. ‘Peters testified ‘that these angineering services were among the: 
work accomplished under Item 27 (Tr. 633; 687). 


h: t lining is [sic] stripping air shaft. area 
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the contracting officer set forth the procedure for processing change 
orders through the program coordinator and the project officer, ad- 
vised appellant that the proposed change orders attached to appellant’s 
letter dated“ September 16, should be processed in that fashion and 
again cautioned appellant that questions as to whether work was with- 
in the scope of the contract should Pe auiiited ? in writing to the con- 
tracting officer.** 

_Mr. Peters testified that he undertook to follow the procedures for 
the issuance of change orders set forth in the contracting officer’s letter, 
that there were a number of recommended change orders approved by 
the project officer and forwarded to Washington, that at the time 
the change orders were'submitted he did not know what their disposi- 
tion would be, that repeated phone calls to the project officer elicited 
only the information that the proposed change orders had been ap- 
- proved and sent in, that in the meantime work had progressed to the 

point that it was necessary to proceed and that the work was accom- 
plished and the cost accumulated under item 27 * (Tr. 883-392, 632- 
637, 660). While there were five modifications to the contract, Mr. 
‘Krickovic referred to ten change orders (Tr. 585). Mr. E. T. Rhodes, 
who negotiated the contract and was one of three successor contracting 
. Officers, testified that the proposed change orders did not reach the con- 
tracting activity apparently because they were never funded (Tr. 899, 
900).. While none of the proposed, change orders involved engineering 
as such, at least two involved work outside areas shown on the plans. 





3. Appellant by letter, dated September 21, 1966, informed the contracting officer that 
it had been directed to haul unburned carbonaceous gob of unknown quantity from a point 
near Kittle Run Swamp to points in Area 10 and perhaps Area 12. The letter stated that 
the contracting officer’s local representatives considered that the work. was part of 
Item 27. In a letter dated September 28, 1966, the contracting officer advised appellant 
that the work was clearly within the definition of Item 27 (Flap C, Tab A). 

82 A listing of work charged to Item 27 appears on pages 33-35 of appellant’s fee and 
final voucher statement (Flap D, Tab A}, Asterisked items which. appellant. states were 
approved as change orders by the project officer’s site representative are: 

1966 

, Meg, _Swamps and Ditch drainage—various areas. 

“*5. Hauling Carbonaceous material—various areas. . 

‘6, Mining coal for Jandowner’ s.easement and reclamation. 

“7, Covering carbonaceous material. 

“*8,° Ditching. outside specified areas. 

“1967 

‘2. Ditching, drilling and shooting. for swamp control outside Items 1-22. 

“#4. Special borrow pits. 

“*10, Removing old building, railroad beds, tipples and bridges. 

aaa Special Work on seals.” 

Items 5, 6, 7 (1966) and 10 and 11 (1967); appear to be covered’ by Items’ 43, T 5, 
8, 11, 12. na 18. of. the list attached to appellant’s letter ‘of ‘September. 16. We note 
appellant admits that Modification (Change Order). No. 8, dated’ February. 17, 1967, and 
Modification. No. 5,. executed by the. contracting officer on September 15," and by “the 
contractor on, ‘September | 20; 1967, ‘ineludeéd. some of the “proposed changes | (etter on 
September 20, 1967 ). The’ ‘proposed | ‘change orders are not” i the record, : tes 
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We have already ‘found that areas - - worked ‘by appar Sieaded 

beyond : areas shown on the contract. plans and that such work was 

_ necessary in order to preserve the value of the work acomplished. within 
“areas shown on the plans (Note 13). The Board finds that work outside 
areas reflected on contract, plans was accomplished under Item 27 (Tr. 
596, 597, 635 e¢ seg.), and that this necessarily increased related engi- 
neering services such as surveying and staking.* The ‘significance “of 
the foregoing finding is that substantial engineering services (field: 
party work) ,°* were obtained under Item 97, thus making reasonable 
‘appellant’s assertion that it had no reason ia question the manner. in 
which it was requested to perform the seeding work. 

Appellant contends that although the Technical Direction Clause. 
restricted the authority of the project officer, the project officer’s au- 
thority was subsequently restored. The Board notes that Modification 
(Change Order) No. 8, dated February 17, 1967, states that seals will 
be specifically located: by the contracting officer or his. authorized 
representative and in 14 instances uses language such as “as directed 
by the Project Officer,” “will be specified or determined by the Project 

Officer,” or “shall be approved by the Project Officer.” We further note 
that Modification No. 5 (Note 32, supra), uses similar language in six 
instances. The Board finds that the above language plus other actions 

of the Government * lend substance to appellant’s contention that the 
Technical Direction Clause insofar as it restricted the authority of 
the project officer had been abrogated prior to the time the seeding 

work was performed. 


83 The contract paragraph 1.04 “Staking Out Work” of the Special Conditions,. required 
appellant to establish lines and grades for proper execution of the work and to stake out 
such lines and grades.. Mr. Peters testified that engineering field party work exceeded 

- $60;000 and that Mr. Krickovic suggested in.a letter that this be included in Item 27 
(Tr. 697). The Board notes. that during examination of Mr. Krickovic, appellant’s 
counsel referred to a memorandum dated December 23, 1969 (probably should be:1966), 
written by. Mr. Krickovic to Mr. Findlay, which allegedly stated that ‘The change order 
on engineering is to be ignored because the item of engineering will be included in. Item 27” 
(Tr. 598) ; however, counsel did not choose to. offer the memorandum in evidence. ys 

The Report on Final Audit for the period January 1, 1967 through April 30, 1968 
(Flap D, Tab B), reflects subcontracted. engineering costs totaling $62,962 including the 
“seeding claim” asserted herein. We conclude that this figure represents. field. party..work, 
This compares ‘with’ $1,500 for “Hngineers. to Stake Out” included in overhead -in 
appellant’s original undated proposal. which sum appellant states was increased .to 
$14,000 during: final ‘negotiations (page 6, fee. and final. voucher statement) .: 7 

35 Mr. Peters testified that notwithstanding the efforts to clarify and limit the authority. 
of the project officer, he was not on notice of any limits to Mr. Van Denberg’s, authority 
(Tr. 304). : 

A letter ‘from ‘the project “officer to. appellant, dated, June. 7, “4967. (App. “Ex, 25), eon- 
cerning technical direction, in connection with the ‘partial. ‘termination. for convenience, 
referred to work without as-well. as. within reclamation areas. Shown..on . the plans and 
clearly. could not.be ‘accomplished without a2 ubstantial- effect. On costs. This, of course, 
seryes to. ‘strengthen _ appellant's basic. obj that the. ‘echnical Direction. Clause was, 
unrealistic. Copies of the letter were forwarded to the. Project Coordinator in Washington, 

* and: the contracting officer can hardly disclaim knowledge thereof.. 
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Mr. Krickovic, the Pro} ack Officer, acini veetl only to knowledge that 
appellant had accomplished a “substantial amount of staking in the 
areas to be worked upon (Tr. B97, 598). However, we have found that 
Mr. Krickovic. attended the May 1967 meeting (Note 25), which was- 

‘the genesis of the seeding work and we hold that he had. constructive, 
if not actual, notice that. these services were being performed.” In 

"view of the foregoing finding and the totality of “the circumstances 
discussed above, we hold that the Government’s reliance on the alleged » 
lack of authority of the individuals who ordered and accepted the 
seeding services is misplaced. 38 ‘The seeding claim is allowed.*® 
—B. Cost Engineering, Concrete (Balling) $7,500. 

This item concerns appellant’s claim for reimbursement of $7, 500 | 
paid to Mr. C. W. Balling for services rendered in preparing to con- 

atvnct concrete channels * or flumes for the drainage of surface water. 
In a chart. accompanying appellant’s undated proposal, Mr. Balling 
was listed as Chief of Construction under Senior Management. The 
biography submitted with the proposal reflects that Mr. Balling has 
had extensive experience in construction work. Mr. Balling testified 
that he was contacted by Mr. Peters for assistance in preparing esti- 
mates for the concrete work on the project, that he prepared such esti-. 
mates and that after the contract was awarded his responsibility was 
to see that the flumes were constructed in accordance with the specifi- 
cations (Tr. 78, 79, 86, 87 and 91). Mr. Balling further testified that. all 

-of the arrangements for the pouring of the flumes had been made, i. Qy 
arrangements for necessary manpower, concrete, trucks, concrete 
pumps and floating forms, but that immediately before pouring was 

_ to begin a decision was made “-to postpone the pours until the follow- 





87 There is, of course,’ no ‘doubt that Mr. Findlay, the project officer’s site yepresentative, ‘ 
knew that seeding work was being accomplished, In addition -to attending the May 1967 
meeting, he requested that Mr. Mason’ Ss invoices to appellant reflect Berding. work separately, 
from other engineering’ Services ( Tr, 82). 0. 

33 A case quite: similar on its ‘facts is U:S8.I. Corporation, GSBCA No: 2428 (September 25, 
1968); 68-2 BCA par. ‘7262; wherein work beyond the ‘requirements’ of a building contract 
was. ordered by @ representative ° of the Government’s architett-enginieer who. had. no 
authority to: do- 80." However, ‘it “appeared that the contracting officer’s representative 
at the work-site, whom’ the Government also alleged had no authority to effect changes, 
had knowledge that the work was being performed and that all ‘work for which change 
orders were issued was accomplished’ prior. to receipt of a written order from the contracting. 
officer, ‘The contractor’s claim that it was entitled to be compensated for the work was. 
sustained. Cf. Orndorff Construction Company, Ine., mugen tied (October 25, 1967 ); 74 LD. 
305; 67—2 BCA. par. 6665. © * ‘ 

“8°°'The Governmiént ddes ‘not ‘contend that the ‘aiount paid for ‘other field party work 
is unreasonable. The Government's contention that appellant was required to.survey “work 
areas to determine the amount of. earth’ moved for: pay purposes ‘would be morte meariingful, 
if the contract was for a fixed price.” 

~40'The channels were ‘listed’ as Item Nos. 24; “85 and 28° ‘of ‘the’ “REP, 

“The actual pours were ‘Scheduled ‘to ‘commence ° on a “Monday in the’ latter half of 
Derouer: 1966, while the decision to postpone was made on the preceding Saturday. (Tr. 80). 
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ing spring ‘because ‘of the Govertiment’s concern ‘that settling éf the 
fills might cause breakage. of the flumes (Tr.'80, 81, 87, 89). Mr. Balling 
stated that his arrangement with Mr. Peters was that he would. be 
paid $7,500 for his services and-that since he had done everything. that 
the arrangement required except the actual pouring of the flumes ae 
he considered that he was entitled to the $7, 500 (Tr. 82). The. flumes 
were never constructed because these iterns were terminated. 

Mr. Balling’s testimony in the foregoing respects was corroborated 
by Mr: Peters: (Tr. 96,97) and is accepted by the Board as substantially 
‘ accurate.** Tt is dstablished that Mr. Balling was paid ‘$7, 500: by ap- 
pellant (Tr. 83,98; App. Exs. 9 and 10). Appellant‘contends that: by 
virtue of the tetininadion this $7,500 became’a cost and that it should 
be reimbursed as ‘such. The’ Governments: position’ is that certain. 
language in ‘appellant’s proposal and in.the contract precludes appel--" 
lant: from treating this itemi as a cost and that it must be regarded as 
a distribution of fee. 

Page 1. of the letter accorapanying: appallanvs undated proposal 
- contained ‘the following: 


AN compensation and fees and expense personal a Mr, Peters ana Mr. Balling 
; and Mr.‘Mason are included in the fee. 


Clause 47 entitled “Direction of Work? i is pa forth ae 


- During the performance of this. contract, the work shall be’ under the ae a 


resident. direction of the contractor, if an: individwal; of one: or more principal 
‘partners. it” the Contractor: is’a partnership; or in case. the Contractor is a 
‘corporation, association, or similar legal entity, one or. more. senior officers 
thereof ; provided, however; that the .Contractor.. whether” an; ;individual, a 
partnership, a corporation, or other. legal entity, may ‘be represented in:.the 
: direction of the work by some person of a class other than those specified above, 
if the Contracting ‘Officer-gives hig approval. ‘In any event, the Contractor shail 
“not be. entitled to be reimbursed for’any. salary, wages or like compensation paid: 
for such direction.of the work, whether, Tertormed: by an individual, a partner, a 
corporate officer. or other representative. 


Appellant, ‘as it must, recognizes the nieied finn of its offer and 
provision of the contract, but points out that the offer was made and 
., the contract provision accepted on the basis of performing the contract 
as signed, Appellant states that Clause 47. contemplated that. if 
*# Actual pouring was to a under the eaperviaifa. of” a concrete superintendent. Mr. 


Balling was to make periodic visits to the sites in order, to ‘assure that the: work was. 
properly accomplished (Tr. 85, 98). : 


43 A’ Projected Work Schédule (App. Ex. 11) reflects that appellant planned, to. construct 


concrete flumes:in Work Area 44 in the latter half of October 1966,.and.in Work Area 10. a 


during the period’ June through: October 1967, Mr. Peters testified that this Sebedale: was 
prepared i in Repreet 1966 (Tr. 101). 4 : : 
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preparation work were deus partons Soul follow which would 
command a fee and points out that it would have received nearly $9,000 ' 
in feé from which to compensate Mr. Balling if the conerete channels. 
had not been terminated. 
Wethink that appellant’s arguments ‘@varlogk the fact that the con- 
tract which it executed included a clause (Clause 23 entitled “Termi- 
nation”) specifically. providing for termination of the contract in 1 whole 
or from time to time im part. Hee 
woe 8 (ii). whenever for any reason the dotitractitie -ofcon shall determine 
that such termination is in the best interest of the Government. 
Accordin; gly, appellant saust be deemed to. have accepted the possibility 
of termination,“ and it is the clause covering. this eventuality which 
governs any relief available . to appellant. Paragraph (e).(i):(D) (1) 
of the Termination Clause provides that if the settlement includes cost 
and fee “* there shall be included therein a portion of the fee determined 
as follows: Fis 
g *.* * there shall be paid:a percentage of the fee equivalent. to the. ‘percentage 
of the completion of the work contemplated by the contract, less. fee Paynes 
previously made hereunder BRR, 

We liold that the contract specifically aepded for an adj astments in 
fee in instances where the contract. was terminated in whole or in part 
for convenience of the Government and that such termination cannot 
have the effect of: converting payments appellant agreed would be fee 
into ‘costs. Appellant’s cleat for $7,500 ee to Mr. Balling as a cost. is 

denied. 40° 


c Diesel Fuel Tax (West Vivgikia) $8, 699. eT 


“This, claim’ involves ‘costs: for excise tax imposed by the State ‘af 
West Virginia at the rate of $.07 per gallon.on diesel fuel. consumed 
by. appellant. during the:course of contract performance. The claim 
arises because of the initial failure of Peters Fuel Corporation,*” the. 
_ supplier of the fuel, to include the amount of the tax in its invoices to 
appellant for the fuel and because of a. subeequent denial by the State 


ce The Supreme Court Yong ago peated: a similar ‘conelusion with compact to a statute 
authorizing the cancellation ‘of war contracts. delees. ‘Point: Boat Oorperation v Vv. United 
States, 267 U.S..12.(1925)...0 +3 Clastarst 
- 4-Provided, of course, the ‘termination is for ‘the convenience “of ‘the Givenumente and 
not for default. : 
46In ‘his final’ decision of Décember 90,. 1968 a °8), ‘the contracting officer allowed: 
appellant $2,349.30 as fee for work ‘performed on the channels prior. to termination. The 
sum allowed was computed by applying the Government’s estimate of the. percentage of 
work accomplished on the channels: (30%) ‘to the. Government’s -determination. .of-fee 
allocable to concrete. channels (87, 831). in. appellant’s Proposal CG Bx. €).. Appellants 
dlaim for-fee on the channels ‘is discussed infra. i 
47 Mr. Peters testified that he was the owner of Beters ne ‘Corporation of ‘Oakland, 
Maryland (Tr: 251, 254). 
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of West Virginia of the claim by Peters Fuel. Corncestion for. refund 
of the tax. Appellant has not actually paid the tax, the amount of the | 
_tax being represented in its records by a bill, dated February 1, 1969, 


_. from Peters Fuel Corporation (App. Ex.. 13), which was submitted 


after the claim of Peters Fuel for refund of the tax was denied BY the 
State of West Virginia. (Tr. 111, 112, 259). er 

Mr. Peters testified that. at. the time appellant. submitted its ‘first 
order for fuel to Peters Fuel Corporation he became concerned about 
the propriety of paying the tax 48 in view of the fact that.the ultimate 
burden of the tax would be.on the Federal Government. He testified 
that he called Mr. C..H. Williams, Head of the Gasoline. Tax Division. 
in the Tax Commissioner’s Office in Charleston, West Virginia, and 
explained the circumstances to Mr. Williams. Mr. Peters. stated: that 
he was advised that the tax did not apply * (Tr. 255,,5 256, 316). The: 
witness further stated-that he then called the office: manager of Peters 
Fuel Corporation and instructed him not to charge the tax: ‘on deliveries 
of fuel to. appellant. He stated that asa consequence invoices for fuel 
delivered.to appellant did not reflect the amount.of the tax and that, this. 
situation continued until an audit of the books of Peters: Fuel Cor- : 
poration ‘by the State of West, Virginia i im “December,” resulted. i i 
deficiency. ultimately totaling $8,699.67. Mr. Peters testified 1 that 
claim for a refund upon the ground that the. fuel was for off-highway. 
use ® was denied because the 90-day. period in which to file for. a. refund 
had. expired and the expiration of the refund period was: considered: to 









oar extinguish | not only the remedy but the right as well 5°. (Tr, 257, 258, 


809, 5810) « He further: testified that the 90-day period in which to charge. 








"48. The West: ‘Virginia excise’ tax ‘of '$.07 per ‘gallon ‘is imposed: iipon gasoline! owever, 
gasoline forthe. purpose of the ‘statute is: defined, with. exceptions: not: betttinent; here,: as’ 
any substance or combination “of Substances which is capable of use as a motor. fuel. 
‘internal’combustion ‘engitie. West Virginia’ Code, . Sec: 11-14—1, -11-1423""- - a 
# This advice was apparently based on the. constitutional immunity,..of-" the, , Wederal}: 
Government from state taxation. While sales to the United States. and 
West Virginia ‘and its subdivisions are. exempt from the Wést Virginia’: ‘Consiimers’ Sales 
Tax,.(West Virginia Cone, See. “11-15-9); no ‘similar. etemplten:? is available-for--the excise 
. tax on gasdline. ' ee ata eee ee ae 
80 This was in 1966; - . ; ; ‘ “ be dang de t 
st There is no dispute as to the amount t duvoleed, Voucher No: 15, “dated: June. 2,-1967 
(Flap_D,.Tab A, p. 70), reflects.an-amount for the tax of $7, 124.60 for-the:period June 2 
through December 29, 1966. An additional assessment of’ $1; 575.07: is: reflectéd on: Voucher 
No.. 36,. dated: March.29,. 1968 (Flap D, Tab :A,*-pp.:-62-65):. SeéMemorandum:‘for the. . 
Record concerning meeting with Franklin W-. Peters of July.1 and 2, 1968 (Flap D;.Tab-C) 
. 52 /Phe: West. Virginia: excise:tax of $.07 ‘per: gallon is: subject::to refund: if ‘the: ‘purchase 
is. of: 25.gallons. or more, the ‘tax has previously ‘been paid; the fuel is:used,: iver: alia; as 
motor fuel in diesel engines not-operated<tupon the public highway or: -streéts%and claim 
for refund is made within 90 days from Fue nate: aa Puen or a of. the fuel. 
West Virginia Codé, Sec, 11-14-20... - eabete 
_ 3 The statute expressly ‘provides that any plain: for , gefuna: not: ‘filed: within ies 90- day: 
period shall not be construed as or constitute a moral obligation: ‘of thée-State for piymene 
West Virginia Code, Sec. 11-14-20. s 
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the tax expired before: ewe? (apparently. appellant and Peters Fuel 
Corporation) knew the tax was to be charged, that‘in hearings before 
the West Virginia Tax Commissioner on the claim * for ‘refund’ the 
advice of Mr. Williams that the tax did not apply. was not denied, but an 
that: the Commissioner ruled’ that: assessment of the tax was proper » 
and that there was no authority to waive the 90-day period in which to 
claim a refund. The Government makes the point that Mi. Peters’ 
testimony concerning payment of the'tax’ by Peters Fuel Corporation 
(Tr. 259), and the tefund proceedings should not be accepted because 
no receipt or ‘pill for the tax has been presented, and the claim docu- 
ments and ruling of the Tax Commissioner, which are the best evidence 
thereof, are notin the record.** However, Mr. Peters’ testimony: has 
not been rebutted ‘and the Board accepts it as accurate, © ; 
- “Ina letter, dated September 11, 1967 (Flap C, Tab B), the contract 
ing officer, after referring to appellant's Voucher No. 15 (Note 51), 
informed the’ ‘appellant that the Solicitor’s Office had ruled that the 
West Virginia excise tax could constitutionally be applied and that in 
future instances where appellant had paid the tax and the tax was not 
refundable under West Virginia law, the Government was liable for — 
‘the amount of the tax.®* The case of Alabama v. King and Boozer a7 
_ was cited for the proposition that where the legal incidence of a state 


__. tax was on the vendor,® such a tax could validly be imposed notwith- 


standing that under the terms of a cost-plus-a-fixed-fee contract, the 
ultimate burden of the tax was on the Federal Government. The letter 
pointed out that there appeared to be no distinction between appellant’s i 
contract and the contract construed by the Court in King and Boozer. 
It also stated that the Government was not liable for the tax if the right 
to.a refund was lost because of appellant’s conclusion or understanding 
that sales of fuel were exempt from the tax because of sovereign im- 
munity. The contracting officer’ s final decision rej jected the tax claim for 
the same reason. 
On brief, appellant contends (i) that ithad a right to rely on what 
is characterized as the “ruling of the West Virginia State Tax Com- 
mission” that the tax did not apply, (ii) that had the ruling been 


: &Mr. Peters testified that the: petitioner in the refund proceedings was ‘Feeognized 
‘as appellant and:Peters Fuel Corporation (Tr, 261). : 
-. 55 Documents concerning the claim submitted for the first ‘time with appellant's Reply 
Brief. dated May 26, 1970, have not been considered. 
BB Among. the examples: of allowable costs applicable to construction contracts set forth 
in- FPR 1-15-4038 (29 FR: 10302, July 24; 1964), is: “* * * (1) Taxes, fees or charges, 
except those imposed upon or measured: by- the ‘contractor’s fee. a” 
8 314 U.S8.:1 (1941). 
88 We have no doubt that the vendor’s lability for the West Virginia excise tax does 
not depend upon whether the tax is nessed on to the panetiaace: West PEGS Cede, 
Secs..11-14~3 to aie inclusive. : 
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in n writing it would not have. aided the ‘claim for » a refund, Git) that 
the constitutional question of the validity of the tax is a close question 
of law and (iv) that it was not in any way negligent. Asserting. that a 
reversal of. the Tax Commissioner’s position as to the applicability. 
of the tax was not a risk which appellant assumed, appellant advances 
the contention ‘that had it paid the tax when the Commissioner said 

‘that,no tax was due, the contracting officer would properly | have refused 

appellant reimbursement therefor. Lastly, the appellant contends that 

_ the 90-day period is not a bar to recovery but the basis of recovery, since 

the refund period was never available to it. 

' The Government, contends (1) that because of the’ relationship be- 
tween appellant and Peters Fuel Corporation no consideration should 
be given to this claim until appellant, has actually paid the tax, and 
(2) that under the provisions of Federal Procurement Regulations 
only reasonable costs are allowable and that it would be unreasonable 
and unconscionable to require the Government to bear the burden of a 
tax which was clearly refundable under West Virginia law had timely | 
action been taken. The Government argues that no prudent business- 

‘man would have relied onthe informal advice as to the applicability 
of thousands of dollars in taxes without requesting confirmation in 
writing or bringing the matter to the attention of the Coreen, off- 
cer. 

~The contract included as Clause 41 the standard Federal, State and 
Local Taxes Clause applicable to formally advertised supply contracts, .. 
to formally advertised construction contracts in excess of $10,000 and, 
to certain negotiated fixed-price contracts (FPR 1-11.401 ed seg., 29 
F.R. 10260, July 24; 1964). However, we find nothing particularly help- 
ful in this Clause as an aid in resolving the question before us. The 
Board considers Clause 46, entitled “Discounts” set forth in full be- 
low,® as pertinent because while not specifically applicable to taxes, it 
proce that if a benefit such as & discount or rebate is lost through no 


© This contention - ‘is asad upon the fact that the: ‘West Virginia authorities did not: 
“deny having: advised that the tax. did not apply, and upon Mr. Peters’ testimony. that the 
Fuel. Corporation’s monthly reports to’ the State of West. Virginia (required by West 
Virginia Code, - Sec. 1i-14-6), reflected . these ‘sales-as nontaxable. 

60 “<“Discounts : 

'“The contractor shall to the extent‘of his ability, ‘take all cash, aiid trade. discounts, 
~ rebates, allowances, credits, salvage, commissions and -bonifications,. and when: unable. to 
take. advantage of such benefits he shall promptly notify the. contracting officer of the 
reason therefor. In determining the ‘actual net cost of articles and materials of very [sic] 
kind required for the purpose ‘of this contract, there. shall be deducted from the gross 
cost thereof all cash and trade discounts, rebates, allowances, credits, commissions. and - 
bonifications which have: accrued to the benefit of the contract or would have so accrued 
but for the fault or ‘neglect of the contractor. Such benefits lost through no fault or _ 
neglect on the part of the contractors, or lost enrouen fault, of the Government shall not 
be deducted from gross: costs.”? : 


414-185—71——_2 © 
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fault or neglect of the contractor, such benefit shall not be deducted 
from the gross costs. We note that “fault” has frequently been held to 
be synonymous with negligence * and the word “neglect” has been held 
not to be synonymous with “omit” but to mean action or inaction that. 
is either voluntary or inadvertent. Accordingly, if appellant had a 
right. to rely on the informal advice that the tax did not apply, it would 
seem to follow that it was free from fault and that under the contract 
the amount of the tax should not be deducted from the ene cost of the 
fuel. _ 
Before undertaking to resolve the question. of ite appellant's right 
to Tely. upon the informal advice received, however, we must. first 
pass upon. the Government’s contention that the claim may not. even 
be considered because appellant has not actually paid the tax. The Gov- 
ernment recognizes that if liability exists, a cost can be, incurred with- 
out payment therefor being effected. The Government’s. principal 
concern as stated on brief appears to be that because of the comnion 
ownership and control. of appellant. and Peters Fuel Corporation, 
appellant, for reasons of its own, may. decide not to reimburse Peters 
in the. position of paying appellant for a. cost it did not, in. hie incur. 
The Government is careful to point out that it i is not alleging any im- 
propriety in the transactions between appellant and Peters Fuel Cor-, 
poration and indeed has not alleged that the price of the fuel was more 
than it would have been. had it. been obtained from other sources: 
. We do not share the Government’s concern in this: respect. and think. 
this claim should be decided as if no common. ownership | or: control. 
of appellant and the supplier -« of the fuel existed. Nevertheless, appel- 
lant’s failure to pay the tax is significant: because. such failure would 
appear. to constitute an independent ground for West Virginia’ 8 denial ; 
-of the refund claim.*! However, in view.of our :conclusion on the 
isstie. of appellant’s right.to rely on the informal advice from the Tax. 
Cominissioner’s Office, we consider it unnecessary to. decide: whether 
appellant’s failure to pay the tax’ would i in and of itself Justify denial 
of the claim.. 
We are not persuaded by appellant’s csntantion that obtatietig: the 
so-called. “ruling” in writing. would not have aided its claim. Mr. 
Peters testified that the Tax Commissioner reversed himself after 
obtaining a ruling from the West Virginia eee General | (fr. 
aig. Words and Phrases, Fault. aa : 
- 68 McArdle et al. .v. School District of Omaha, 179 Nebr. 129, 136 ™: W. 2d 422 (1965). 
“®t is clear. that appellant not. Peters Fuel Corporation was user of the fuel and the 
statute Specifically provides that evidence. of payment. of the. tax must accompany the 
. Claim for refund, that elaims for refund are not assignable “*. * * Nor shall any. payment: 


be made to any person other than the original person entitled thereto using gasoline as 
hereinbefore in-this section set forth: * * *.” West vee Code, See. 11-14-20... —~ 


213] | APPEAL’ OF FRANKLIN W. PETERS & ASSOCIATES 23] 

: December 28, 1970 ; 
960) and it is not unreasonable to suppose that such ruling miohe have 
been obtained at an earlier time had Mr. Peters requested confirma- 
tion in writing of the advice that the tax was not. applicable. We, 
of course, would not be warranted in deciding the claim solely on any 
such supposition. However, the question turned on the constitutional 
immunity of the Federal Government from a state tax, not the in- 
terpretation of West: Virginia’s tax law in other contexts with which 
the Tax Commissioner’s Office would presumably be more familiar, 
We, therefore, do not accept appellant’s contention that there was 
nothing to refer to the contracting officer.“ It is‘a general rule ‘that 
misrepresentations as. to matters of law are not actionable, the reason 
being’ that such representations are regarded as mere: expressions of 
opinion and that everyone is presumedto know the law.® The same 
reasons lie behind the: rule that misrepresentations of law will not 
ordinarily afford a, basis for rescission or reformation ‘of a contract.®* 
While there are nurnerous exceptions to the rule, the’ exceptions: gen- 
erally concern situations where there is a ‘confidential relationship: 


between the parties, the representation is accompanied by inequitable ays 


or unconscionable conduct or the parties are otherwise not on. equal 
terms.*? We find no basis for application of any of the exceptions e 
~ here.® Accordingly, we hold that appellant had‘no right to rely on the 
informal advice from the West Virginia Tax Commissioner’s Office’ 
- that‘by reason of the constitutional immunity of the Federal Govern- 
-ment from a state tax, appellant was not liable for the West Virginia 
- excise tax on motor fuel. Appellant is-certainly: chargeable with notice 
that its failure to pay the tax and its failure to apply. for a refund 
“within 90 days could result-in a loss of the right to refund for tax 
paid: on: fuel for non-highway use.® Under all the Gireurhstances: we 





In this tantimony; Mr. Peters acknowledged that. the point at Assue Iwas regaéded. as. : 


an extremely close‘ question’ of law (Tr. 259). This acknowledgment seriously ir 
appellant’s case. a 
637 Amer, Jur: 2d, Fraud and Deceit, See, 73; Moore v. City of Nampa, 276 U: Sy ‘586. 

(1928) (recitals in local improvement’ bonds'‘as’ to the legal: effect of ‘the bonds’ ‘and of 
the statements therein held ‘not actionable since plaintiff wag charged. with: notice’ ‘of the 
invalidating facts and ‘held to know the Rapalie See also Bentley: et al. vy, . Fayas et at., 260: 
- Wis., 177, 50 NW 2d 404 (1951). : 

6s 17. C.I.8; ' Contracts, Sec. 4158: Hartiey Realty Company v. Oasady,'Mo. App., 332 

S.Wi2d- 291 (1960). Cf. Comp: Gen. Dee. -B-169959 (August 3; 1970), unpublished. a 

6 37-Amer: Jur. 24, Fraud oid Deceit, “See. ce olhiesd Hipaley Cenpang”* a , Pasady 

(Note 66, supra). 

. Mr, “Peters testified that: he was’ a eh hints of Virginia. Polytechnic Institute’ “and 
the University of ‘Virginia Law ‘School. His biography, accompanying appeliant’s proposal, 
reflects that in addition to being’ a registered. professional engineer, he is a member of the 
bars of Virginia, West Virginia and Pennsylvania. : 

6° We cannot overlook Mr. Peters’ testimony on cross-examination (Tr: 311) that he 
was very” ‘short of working: capital throughout: the life -of this job and that he had to do 
everything he could to-presérve working capital: We also note that appellant's. origizial 
undated proposal contained estimated costs of $65,000 for fuel. and lugged a notation 
that the West Virginia excise tax was refundable, : 
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would not be warranted in placing tho burden of this tax on. the Gov- 

ernment and must leave appellant to its remedies, if any, with the State 

of West Virginia.” The claim for excise tax on n diesel fuel j is denied. v1 
EE Original Contract’ Fee 9 : 


C. Conerete—F ield EF lume $980. aL. 

This. claim i is for fee computed at the rate of nine percent of appel- 
lant’s cost. of preparatory. work, chiefly. grading, for the concrete. 
channels. or flumes. As-noted. show in.connection with the claim for re- - 
imbursement of $7,500. paid. to.Mr. C..W. Balling, these flumes:were — 
never constructed but were terminated from the contract. The cost: 
of this preparatory work, including: down’ time, ‘shown on Voucher 
No. 29 dated March 29, ‘1968 (Flap D,.Tab A, -pp. 28, 29), totaled 
$6, 001.40: for. equipment rental .and: $4,890.97.for labor. Mr. Peters 
testified that appellant-had.been reimbursed for these’ costs and. that 
such costs had never been questioned (Tr. 441). Appellant’s conten- 
tion that itis entitled to fee at, the rate of nine percent is based onthe 
allegation that its proposal included and the. contract was. negotiated 

on the basis of a nine percent’ fee. This contention. is discussed infra 


in connection: with the fee claim on mine: seals (tem, II E, oP: Ex. 


iL REP Item No. 29). 
‘The. Government Says that, papann: allewabie feo. on- 1-the bacia 
“of costs incurred is a violation of the prohibition against .cost- -plus- 
a-percentage-of-cost contracting and that. in accordance with Clause . 
28 entitled “Termination” the fee must be based on the percentage: of | 
work, actually. accomplished. Mr. Donald O’Brien, an. engineer in the 
Office of the Coordinatorof the Acid Mine Drainage ‘Preblem, - 
FWPCA, testified that in his opinion about, 15 percent of the actual” 
construction work for the flumes had been accomplished and that plan- 
ning and management work amounted to another 15 percent. He 
concluded that approximately 30 percent of the work had been accom- 





7 Mr, Peters: testified. that litigation. to recover the amount of.-the tax had been 
instituted in. the ‘West Virginia Court of Claims (Tr. 309). 

_ 2.In Kleinschmidt Laboratories, Inc., ASBCA. Nos. 4484, 4485 and 4486. (Ju une 25, 1958), 
58-2 BCA par. 1830, the contractor. ‘had paid the Lilinois Retailers’: Occupation Tax and: 
had been reimbursed therefor by the Federal Government. Subsequently the parties. entered - 

“into supplemental agreements under price redetermination provisions: of the «contracts 
which had the effect of reducing the amount of tax due. The supplemental agreements 
provided that appellant would. promptly: file a claim for refund with the Revenue Depart- 
ment of the State of Illinois. However, appellant took no action to file a timely. claim for 
refund because the statute provided that a refund could only-be obtained by-one who.had 
borne the burden of-the tax. The. Board. stated that. if. the loss of thé right to. refund 
was due.to.appellant’s failure to file claim therefor within the required statutory period, 
-appellant, must bear the loss and upheld the ee officer’s decision. denying appellant: 
eredit for the amount of the tax. 

. 7 Claim. Items TJ A and D,.App. Hx. 1, were. settled. by stipulation of the parties at 
the hearing . (Tr. 438, 677 ). Claim Item 23a B entitled “Drainage” did not include a 
specific amount.. : . 
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plished (Tr. 750). re stated previously (Note 46, supra), the contract- 
ing officer allowed the sum of $2,349.30 as-fee Based on the application 
of this 80 percent to the amount of fee ($7,831) allocated by the Gov- 
ernment to concrete channels taking into account. the appellant’s. pro- 
posal (Govt’s Ex. O; Tr. 721, 722). While appellant insists that the. 
contract was negotiated on the basis of a nine percent fee, it has not 
actively contested the accuracy of the foregoing figures.. The Board 
upholds the contracting officer’s determination that $2, 349.30-. repre- 
sents an appropriate fee for work accomplished on concrete channels.”® 


E. Seals—$22, 636. : 


As stated above (Note 4), Item 29 of the RFP involved masonry 
seals in abandoned mines. The RFP stated that the estimated number 
of seals. was 138 and the parties have stipulated that 100 of these’ seals 

were completed (Tr. 418). The record does not establish with certainty 
the reason for the difference.”* In any event, the parties have stipulated 
that appellant is entitled to 100/133 of the fee in its proposal (con- 
tract) for this item. They disagree, however, as to the manner in which 
_ the amount of fee applicable to this item should be calculated. 
Appellant asserts, and its initial undated proposal reflects ‘a fee of 
“nine percent of estimated costs of $1,391,044:84. Notwithstanding the 
fact that the final negotiated cost of the contract was over $200, 000 4 im 
~ excess of this figure,’ and the fact that the fixed fee of $118,894.03 re- 
mained unchanged, ‘appellant insists that its percentage of fee did not 
change. Appellant states. that the fee in its proposal for seals is nine 
percent of estimated ‘costs of the seals, $334,513.26 * o¢ $30,106.17 
and that it is entitled to 100/133 of this ainount or $22,636. The Gov- 
ernment’s position is that the final negotiations which: raised the 
estimated cost, while leaving the total fixed fee unchanged necessarily 


7 On brief, the Government asserts that since appellant is only claiming $980.31, its 
recovery should not exceed this figure. -However, it is clear that appellant’s fee claim 
contemplates recovering as a cost the $7,500 paid to Mr. Balling, “which we have decided 
must be regarded as fee. 

7 Mr, Peters testified that the difference was attributable. to- shaniiee “at the’ job site 
and, the ‘termination: (Tr:: 440) 2 However, | spe No. 29° was not referred: to™ in: the 
termination avire of April 7; 1967: 

% The actual increase. was $200,441.16. “Mr.: Donald Hambric, Chiet of Contract Pricing, 
testified: that the:$224,000 for gob handling ‘referred to in appellant’s letter: of June 28, 
1966, was decreased to $203,669 because it-included union: costs which ‘were ‘considered’ 
inappropriate. (Tr.'.733)... He stated that ‘otherdeletions totaling: ‘$19,157 - ‘and ‘other 
additions totaling $15,903 were effected during: final negotiations which when‘ added ‘to 
estimated costs of $1,321,046 (actual estimated. costs were $1,321,044.84) became the 
final estimated cost of $1,521,488. 

7% The Board has been unable to compute this figure as the estimated -cost of Ttem 29 
from appellant’s proposal. However, the Board notes that total costs allocated to Item 29 
on Government's Exhibit C, a spread sheet dated June 24, 1966, prepared by. Mr. Hambrie, 

Footnote continued on following page. — 
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had the effect of reducing the Darcentace of fee in the contract to 
7.971. The Government therefore computes appellant’s entitlement 
to’ fee for Item 29 ag follows = $344, 518 X7. 97 1 percent #2, 460 78 
* 100/183=$20,662.7 

An understanding of appellant’s position requires a discussion of 
‘Item 27 (Note 3), even though as previously stated appellant’s claim 
for fee under this item has been settled. Appellant emphasizes’ the 
phrase “other presently undefinable work” in Item 27 and asserts that 
it could not and did not negotiate a fee for undefined work. Appellant 
contends that fee or profit for Item 27 work was intended to be derived 
from the difference between equipment and labor rates in its proposal 
and the actual rates paid for labor and equipment. Mr. Peters testified 
that during negotiations he was never informed that these tates were 
_ not acceptable (Tr. 694). Appellant insists that the fee of nine percent 
of estimated costs was only for defined items of work. Appellant fur-. 
ther contends that the increase in the negotiated price of the contract 
was a unilateral action by the Government. We have previously alluded 
to Mr. Peters’ testimony in this respect. On cross-examination, Mr. 
Peters maintained the position that the increase was unilateral in the: 
face of appellant’s letter of June 23, 1966, which contained the final 
revision to appellant's proposal pecatise he said appellant was asked to. 
request the increase by the Government, (Tr. 694). We have previously 
indicated. our disagreement. with the Government’s thesis that the 
estimated cost of the contract was revised upward because estimated — 
costs for gob handling (Item 29 A) were not included in the total cost 
of the proposal (Note 5). On the other hand, we are not satisfied that 
the record supports appellant’s contention that the increase was for 
allocating costs in the proposal to the various items in the RFP, is $344,513 broken down 


as, follows : 
29 A. $226,903 





_B. 14,268 
“ C.. 56,083 
D. 47,309 
$344,513 


7 This percentage was computed by deducting the West Virginia Business ‘and Occupa- 
tion Tax of $29,833 which is applicable to appellant’s gross including. fee, from negotiated 
costs of the contract, and‘ dividing the result. into the total fee of $118,894.03. - 

.% Computed by, applying. the - percentage. of 7.971 to the aie soared of Item 29° Bs 
shown above (Note 76 supra) ,.rounded to the nearest. dollar. 

..% This was the sum allowed by the contracting officer. However, the Board’ 5 computation. 
of TOTARE of sale 460, Pounce to-the meanest dollar is $20, 647, : 
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undefined work under Item 27. However, we do not find it necessar, y 
to resolve this conflict in order to decide this claim. 

_We do not think that appellant’s position can be maintained. First, 
appellant's position that it hada fee or profit built into its labor and 
equipment rates on Item 27 is contrary to the concept of a cost- -type 
contract (Note 10). Acceptance of appellant’s contention in this respect 
~ would require the conclusion that Item 27 was negotiated on the basis 
- Of fixed ‘prices for labor and equipment. Apart from Mr. Peters’ testi- 
mony as to what he thought, there is no evidence to support, such a 
conclusion.®° 

Second, the problem concerning aliescan of fee to undefined work 
in Item o% did not arise because of the increase in the negotiated cost 
of the contract. We note in Mr. Peters’ testimony that the language 
in Item 27 did not change between the time of submission of appellant’s 
undated proposal and final negotiation of the contract (Tr. 667). We 
also note that the estimated cost attributable to Item 27 in the undated . 
_ proposal ($75,130) is reflected in the cost schedules accompanying the 

proposal of June 15, 1966, and that no change was made in these’ 
figures by the letter of June 23, 1966. Our examination of appellant’s 
proposal has not enabled us to. determine with any certainty that the 
estimated cost of $75,180 is reflected in the total of either of appellant’s 
_ proposals. If the foregoing estimate is reflected in total costs, however, 
appellant’s theory requires the conclusion that it calculated a fee on. 
the basis of costs which already included a profit or fee.** i 
The Board cannot ignore the fact that cost schedules accompanying. 
the June 15 proposal refiect an allocation of $12,000 in fee.to Item 27. 
While Mr. Peters testified that this allocation did not mean anything, 
that.it was not in conflict with the differentials in the equipment and 
labor rates quoted for Item 27, and that it was made merely because 
; 8a Obviously, Mr. ‘Peters’. undisclosed intentions cannot alter the clear provisions of 
the contract. In rebuttal testimony, Mr. Peters could not recall that there were any 
discussions. concerning the: percentage of costs that would represent the contractor's 
fee during negotiations leading to award of the contract (Tr. 889). Mr. Rhodes testified 
that the. question of fee as a percentage, did not arise during semovieHons since. the 
Government was only interested in total dollars (Tr. 905). 


sl While we have not overlooked Mr. Peters’ testimony that if he had given: tlie niaktat 
any.thought. the nine percent fee would have been in addition to the labor and equipment 


- differential (Tr, 655,-681), we-are unwilling to. ascribe any such intention to appellant. 


However, there is.no doubt that estimated costs of $80,644 attributable to Item: 27. were 
included in the estimated cost. of the contract. (see Note 82 infra}. We note the-statement: 
in appellant’s Reply Brief, P.. 48, _that the: failure to quate a total for Item 27 in the. 
arene was deliberate. : : : 
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someone suggested that shire’ should Ss a Ses distribution (Tr. 680), 
we do not believe a formal submission to. the Government during con- 
tract negotiations can so readily be stripped of all significance. 

The Board has no reason to question Mr.. Peters’. sincerity or his 
testimony that throughout. negotiations he considered a nine percent 
fee rate to be applicable (Tr. 655) and.that he did not associate the 
dollars in fee referred to above on the schedules accompanying the 
June 15 proposal with Item 27 (Tr. 680). However, the Board deter- 
"mines that it would be unreasonable and contrary to the contract. to 
conclude that any substantial segment of the work did not bear a pro- 
rata allocation of fee.®? The Board findsthat whether appellant realized 
it or not the legal effect of the increase in the estimated cost of the con- 
tract, while total fee remained unchanged, was to reduce the percentage 
of the fee to be paid. The Board further finds that the formula used 
by the contracting officer in determining allocable fee is reasonable 
and that appellant is entitled to fee for mine seals in.the amount of 
$20,647. 


Tit. Modifications i 

A. I Excavation—$11,831.83 

This claim for fee is computed on all yardage in excess of estimated 
quantities for ex¢avation in Work Areas 1 through 9, 23, 24, 97, 30, 
28 and 44. While appellant contends that a variance A excess of 25 
percent from estimated quantities constitutes a change justifying ad- 
ditional fee, it also asserts that the overrun arises principally from. 
design changes such as converting pasture-type backfill to contour | 
backfill. The sum claimed is computed by multiplying the amount 6f 
the overrun, 438,216 cubic yards, by $.30 the estimated cost per cubic 
yard, times 9 percent, the percentage of fee to estimated costs appel- 
lant contends was in its proposal * and the contract. The Government . 
has stipulated that excavation in the listed areas potgled: 438,216 cubic 
yards 3 in excess. of estimates (Tr. 521); ; 

Appellant emphasizes that determining fee onthe biisis of percentage 
of work .performed was recognized as proper by the- contracting 


82 Costs. allocated ‘to Item 27 on ‘Government's Exhibit C ‘total. $80, 644 to which was 


allocated fee of $6,430. The fee computation was added to the spread: sheet by. Mr. ‘Hambric P 


at a date.subsequent to exectition of the contract (Tr. 728, 748). 

“83.All ‘Claim items under this heading except for A.1 “overrun excavation” and A.2 “over= 
run subsidence” have been settled. A portion of the latter claim labeled “overrun adjacent” 
for fee oh eibic yardage (186,095) attributable to work” on areas” outside the contract 
plans was settled as part of Item 27 (Tr. 762). 

% This claim as originally asserted (Voucher No. 30, March 28, 1968, Flap D, Tab A, 
pp. eae was comparnd only on yardage in excess of 25 percent of estimates. 


218). APPEAL ‘OF. FRANKLIN ‘W. PETERS: & ASSOCIATES | 237 
December 28, 1970 
officer **,and that the equity of its position was recognized in ‘a memo- 
randum, - dated December 28, 1966, from the project. . officer.**°. The 
Government asserts that the very reason for using a cost-type contract 
was the difficulty of accurately defining the work, that the contract 
provides that quantities for excavation.and substdenes were only esti- 
mates and that the fee.must be deemed to have been negotiated with. 
the possibility in mind that the estimates might prove erroneous. 
Section II. “Construction work” of the’ specification provides in 
pertinent part: 


2.01 Plans _— 

« * * The estimated quantities of excavation, compacted. backfill, and-.sub- 
sidence excavation are approximate, and as hereintofore stated, the Government 
shall not be held liable for these quantities, and it shall be the respousibility 
of the bidders to examine the existing ground conditions and contours to verify 
approximately the amount and type of work required to achieve the desired 
extent of reclamation as shown on the plans and as specified herein. 


Paragraph 1-3.405-5 of the applicable FPR (29 F.R. 10166, July 
24, 1964) entitled “Cost-plus-a-fixed-fee contract” provides in part: 


* * * The fixed fee once negotiated does not vary with actual cost, put may be 
adjusted as the result of any subsequent changes in the work or services y be 
performed under the contract. * * * ; 


~ The Government’s arguments would be correct if the overruns were 
attributable to errors in the estimates.*’ However, the thrust of appel- 
‘Jant’s claim for fee on excavation is not that the estimates were er- 
roneous,®** but that the overruns weré attributable to design change es 
such as the change from pasture to contour-type backfill.’ - 


_ in the memorandum “Detailed Data Sanporting Contracting Officer’s Determination” 
(Flap BE, Tab E) it is pointed out that allowing fee on overruns could, in the event of 
a 100 percent overrun, result in appellant earning 100 percent of the fee even though 
only 50: percent of the work -was accomplished because of the termination. The memorandum 
reflects that 65.97 percent of the excavation work had been completed. 
8 This apparently is the.memorandum referred to previously. (Note 33) stich is not . 
in the record. ; 
See Perry, Dean, Hepburn and Stewart, DOTCAB Nos. 67-240, 67-24D (May 14, 
1970), 70-1 ‘BCA: par. 8293 (architect-engineers not entitled. to additional fee merely 


because performance period of related construction contract was extended or performance . . 


“was otherwise delayed). See also Comp. Gen. Dec. B-167951, April 21, 1970, holding that 

tautual mistake as to estimated cost of related construction contract would ‘afford no 
basis for reformation of architect-engineer contract so as to permit payment of additional 
.fee.. We. think that. the possibility aed the estimates might pEore erroneous Was a risk 
appellant assumed, —. 

88 Mr. Mason testified Hike ‘Gt he ook. the Government's arawiigs and ran the. ‘sections 
and computed-the. yards, he. would have;.come. very. close to. the Government's, estimates. 
(Tr: 549-551). : 

8 Overruns attributable: to.changes for which change orders. sither were or should 
have been issued would provide a. basis for. additional fee..-See Martin—Marietta Corp., 
ASBCA. No: 10062. ; (July 15, 1965), 65-2 BCA. meee: sade eed an “ASPR Pyovision 
identical with. that from FPR quoted. above. - 
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The difference between pasture aS. sae backfill is illustrated by 
slides 11-4, 11-5, 2-6 and 27-7 of appellant’s Exhibit 21 and by appel- 
lant’s Exhibit 29. Basically pasture-type backfill involves filling with 
earth an abandoned stiip mine or area at the toe of a highwall without 
‘any attempt being made to bring the grade. of the fill to the.top of 
‘the highwall. Contour backfill involves moving sufficient earth into 
the fill so that the grades of the fill meets the top of the highwall. 
“Contour backfill will generally involve the movement of more earth 
and the operating of earth moving equipment on a steeper slope. than 
-pasture-type backfill.°° Mr. Arnold, appellant’s equipment supervisor, 
testified that since the object was to seal abandoned mines from air 
and water, it was necessary in some instances to change from pasture to 
contour backfill because the highwalls had fractured since the job was 
engineered * (Tr. 495-498, 501-502). He estimated that a contour 

backfill would involve moving. appromimately four ‘times as much 
earth as a pasture backfill (Tr. 519). 

The areas originally designated for pasture backfill on which sub- 
stantial changes to contour backfill were effected are reflected on the 
map ofthe work area (App’s. Ex. 23) .°? These areas coincide with the 
areas in which the overrun yardage is claimed. While it is clear that . 

' changes were effected, there is little evidence of probative value in the 
‘record as to how much of the overrun yardage is attributable to 
changes. Mr. Mason admitted that his statement that from 70 to 75 
_percent of the overrun yardage was attributable to the conversion from 
-pasture to contour backfill was a guess and in answer to a specific ques- 
tion from the hearing member:.as to how. much of-the overrun ‘was 
attributable to such changes he stated “Well, I don’t have that-figure:” 
(Tr. 543) Notwithstanding this unsatisfactory state of the record, we 
are convinced that a portion of the overrun excavation yardage is ‘at- 
tributable to changes from pasture to contour type backfill and that 
- -as to such portion appellant is entitled to additional fee, However, we 
accept neither the appellant’s method. of computing the yardage on 
which the additional fee is claimed nor-its contention that'the compu- 
tation should be based on estimated costs of $.80 ‘per cubic yard. The 
betas determines by the j jury verdict method 98 that because design 
“90 Siziee appellant eantenia that operating on ‘such ioped increased its costs, its claim: for 


fee is based on an estimated cost of $.30 per cubic yard zather than the $. 22: nore which 
‘at was actually reimbursed for-excavatiou. " 

~The conversion to contour backfill was effected by technical’ directive eethiee than 
‘by change order (Tr. 542). 

9% While the original plans are not in’ evidence, the’ Government’ has made no attempt 

-to dispute the accuracy of this: map: The Board accepts it as accurate. ° 

9 -We have utilized the jury verdict’ ‘method of determining : an: equitabie ‘adjustment in 
the absence of actual cost data. Ray D. Rolander Company, Ine., IBCA-331 ‘(Mareh 380, 
1970), 77 I.D. 31, 70-1 BCA par. 8200. 
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changes * were made which increased total’ ‘excavation vanes the 
appellant i ig entitled to additional fee i in the amount ‘of $3, 850. 


2. Subsidence overrun—$9, 361.37 . £48 
This fee claim involves 180,019 cubic yards of rniterial 3 in excess of 
estimates (Tr..532). Appellant bases.his claim on the contention that 
overruns in excess of 25 percent of estimates constitute. a change.or 

modification to the contract entitling it to additional fee... 

. Mr. Mason testified as to the origin of the 25 percent figure. He stated 
that “* * * somewhere you have to decide that it-is an overrun and 
not just a normal variance from contract amount-or contract quantity. 
And having gained. the impression that this would at least:-be given 

‘some consideration, it is the figure that. we used. It. certainly seems 
reasonable to me.” (Tr. 535). 

. What we have said above in connection: with: the claim for fee on 
excavation overruns adequately disposes of. this claim. We hold: that 
the accuracy of the estimates was a risk that.appellant assumed. 
Whether an overrun of several times estimated quantities would afford 
-a basis for additional fee is a question which we do not find it necessary 
to decide. In response to specific questions by the hearing. member, Mr. 
Mason testified that the overrun was attributable to a combination. of 
more subsidence areas than estimated and subsidence areas being 
deeper and wider than anticipated (Tr. 545). It is therefore clear that 

the overrun on subsidence does not arise from design: changes. Appel- 
Jant’s claim for fee on subsidence overrun is + denied. 


V. Indirect Cost 94 


A. Bidding Expense—$8, 771.36 . 

- This claim involves costs incurred by. appellant j in submitting man- 
‘agement and technical proposals (App’s Exs. 14 and 15) to the Federal 
Water Pollution Control Administration for Black Creek Drainage 
“on the Susequehanna River, Mocanaqua, Pennsylvania. Mr. Peters 
testified that preparation ‘of itis proposal involved design of'a method 
for the abatement. of mine acid and included the: coristruction of ‘two 
table models—reflecting. how the project looked at presént’and would 
look after the work was accomplished (Tr. 266-269; App’s Ex. 17). 
He further testified that:a cost eproposal of approximately $2, 250; 000 


5¢ These ‘claims concern mae that Soult ncemally be included in prephend:. ‘While 
Modification No. 5, effective October 5, 1967, provided for a provisional © overhead Yate of 
75% of direct labor dollars and a G&A rate of 6% of total costs exclusive of G&A; the 
‘parties were unable to agree on final rates for’ overhead. and G&A and it was determined that 
‘appellant’ would be paid ‘actual, allowable booked! costs without regard to whether the césts 
were direct’ or indirect. This was. pian’ because the eee contract was eonered 
“to be appellant’s'sole- contract (Tr: 114). 
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was submitted . (Tr. 269). Be Atar ‘the proposals were submitted, 
FWPCA decided. not to proceed. with the. project and no contract was 
ever awarded. As noted above (Note 6) the contracting officer allowed 
the item as a cost under the contract.** The Governnient contends that 
the contracting officer erred apparently because the current FPR (41 
CFR 1-15.403.5) prohibits. bidding costs as an allowable cost under 
construction contracts. The Government also made the point at the ~ 
hearing that since $3,000-of the amount claimed represented compen- 
sation for the services of Messrs. Mason and Peters in preparation of 
the proposal this sum was not allowable under Clause 47 of the 
— contract. 

The Board finds that the FPR provision disallowing bid and pro- 
posal expenses as an allowable cost of cost-type construction contracts 
was added to FPR subsequent to the execution of the instant contract 
(33 FR. 5456, April 6, 1968, effective June 1, 1968) and thus is not 
applicable. The Board further finds that Clause 47 “Direction of 
Work” is applicable only to work covered by the instant contract as 
awarded and may not:serve as a basis for disallowance of the amount 
claimed for the services of Messrs. Mason and Peters in the circum- 
stances present here. The Government, for reasons of its own, having 
chosen to proceed on the basis of “hooked costs” (the Report on Final 
Audit, dated July 2, 1968, Flap D, Tab B, developed an overhead rate 
of 64.36 percent of direct ‘labor ond a G&A rate of 6.19 percent) may 

-not refuse payment upon the ground these expenses made no con- 
tribution to the contract. There is no evidence to support the Govern- 
ment’s assertion on brief that the proposal was unnecessarily elaborate 
or the implication therefrom that the costs are otherwise unreason- 
able. The contracting officer’s decision allowing this claim as a cost 
under the contract was correct and we do not sustain the Government’s 
attempt to repudiate that decision. 


B. Supervisory Compensation—$3,350.66 
This claim involves the cost of a jeep the title of which was trans- 
ferred to Mr. Oran Hartzel as part of his compensation. On brief, both 
parties have regarded this item as a bonus. In the management chart 
accompanying appellant’s undated proposal, Mr, Hartzel is referred to 
as Chief of Underground Operations. His biography reflects:that he 
has had over 40 years’ mining experience with United States: Steel 
‘Corporation. _ mae oe , 





. ‘08 ‘Although. the “management: Seoroear (Apps. - Ex. I4).. refers toe FWPCA oniteaak 
(solicitation). WA. 67-119, the solicitation is not in the record. However, the Government 
-has:conceded that the-costs were incurred in-response to.a.solicitation issued by. FWPCA. . 
98 The items .comprising this cost are detailed on- vomeier No.. AT, July -9, .1968- (Flap 
D, Tab. A). 
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Mr. Peters testified that he had ‘iown Mr. Hartzel for years and - 
that at'the time appellant submitted its proposal, Mr. Hartzel had only 
recently retired. Mr. Peters further testified that in addition to certain 
living expenses he agreed to pay Mr. Hartzel $1,400 per month as 
compensation (Tr. 274). The witness stated that the Government sub- | 
sequently refused appellant reimbursement for the living expenses. Mr. ' 
Peters stated that because of Mr. Hartzel’s experience and: capabilities 
Hartzel’s duties were broadened to include responsibility for all of Ane 
work and he was made general superintendent (Tr. 274; 276): M 
Hartzel’s compensation ‘was increased to $1,500 per ; month’ (Tr. 399). 
Mr. Peters testified that because of confusion in the work and the fact’ 
that Mrs, Hartzel became ill, Mi. Hartzel within three or four’ months 
after the contract was axocuted’ (Tr. 330), indicated his intention to 
resign. He (Peters) explained that he considered Mr. Hartzel’s leav- 
ing would be a tremendous loss in. fulfilling appellant’s obligations 
under the contract and that as.an inducement for Mr. Hartzel remain- 
ing it'was agreed that the latter would be given the jeep which had been 
recently ‘purchased and used exclusively by Hartzel on the job (Tr. 
275). Mr. Senko, a CPA employed. by appellant, testified that appel- 
lant’s records reflected the j jeep was purchased and title transferred to. 
Mr, Hartzelin September 1966 (Tr. 197,198). Mr. Peters testified that. 
_ asa consequence: Mr. Hartzel stayed until the contract was completed. 

The jeep was initially purchased by Peters Fuel Corporation (Tr. _ 
196). However, Mr. Senko, verified the expenditure (Tr. 121, 1225. 
App’s: Ex. 12) and: testified that the appellant’s records: reflected trans- 
fer of the jeep: from Peters Fuel to appellant (Tr. 205). Mr. Senko’ s- 
statement. (App’s. Ex. 12) reflects that title of the jeep’ was in’ Mr. 
Hartzel’s name. Mr. Leonard, who performed the Government audit, 
testified that the cost of the jeep: was not reflected: in appellant’s rec-' 
ords as of April 30, 1968 (Tr. 148;:151):.. This claim was first: réferred: 
to in Voucher No. 38, dated March 29, 1968 (Flap D; Tab A, pp. 73- 
76), and apparently wncludedi in the total of other sums therein claimed 
as overhead. The claim is not specifically referred to in the contracting’ 
officer’s final decision. However; numbered paragraph 10 of the’ De-’ 
tailed Supporting Data Pertaining to the Contracting: Officer’s -de-- 
termination (Flap E, Tab E) reflects that all costs claimed on: Voucher‘ 
38 were considered to be reflected in booked costs ‘and therefore con- 
sidered in the final decision. The action of the hearing member in deny- 
ing the Government’s motion to dismiss this claim for the reason'that ° 
it had not’ been presented: to’ ‘the eee ofhter Ale ste Nae 
therefore proper and is sustained.’ 
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The parties have trated FPR 145. 205- 6(c) concerning cash 
bonuses and. incentive ‘compensation under cost: reimbursement type 
supply and research contracts as ‘controlling the. allowability of this 
claim. This is apparently because FPR 1-15. 402-1 provides t that except. 
as otherwise provided in Subpart 1~15.4 the allowability of costs shall 
be determined in accordance with Subpart 1-15.2 of Part 1-15, except 
where clearly inappropriate. The, Board finds that the controlling 
regulation applicable to cost-type. construction contracts (29 F.R. 
10302, July 24, 1964, effective October 1, 1964), did not contain the cited 
section or any comparable | provision incorporating FPR 1-15.2 into. 
FPR 1-15.4 and that the cited section was added to FPR subsequent. 
to execution. of the instant contract (33° FR. 5455, April 6, -1968, 
effective June 1, 1968). However, concluding that FPR 1-15. 206(c) 
represents a reasonable guide as to the allowability of this cca we will 
consider the claim under that section. : 

_ FPR 1-15.206 (29 F.R. 10290, July 24 , 1964), provides i in. part: 

(e) Cash bonuses and. incentive compensation. Incentive snpensiata for 
management. employees, cash bonuses, ‘suggestion awards, safety awards,. and 
incentive compensation, based. on production, cost reduction, or efficient per- 
formance are allowable to the extent that the overall compensation is deter- , 
mined to be reasonable and such costs are paid or accrued pursuant to ‘an 
_ agreement entered into in good faith between the contractor and the employees 

before the services were rendered; or pursuant to an-established plan: followed. . 
by, the contractor. so. consistently, as to Eaply, in. etter an agreement to make 
such payment, * * * 

Appellant insists that it hasan met all of the -oattirenate of the nies 
regulation. The Government asserts that appellant’s evidence reflects’ 
that the bonus was not effected prior to rendering of the services or 
pursuant to any plan and is therefore unallowable. The Government * 
has not asserted and the evidence: would not: support any contention 
that Mr, Hartzel’s overall: sompensetion ee the j jeep was other 
than fair and reasonable: 

Implicit in the Government’s position i is the contention that the regu- 
lation must-be construed as:‘meaning that in order’to be allowable the 
agreement for bonuses or incentive compensation must have. been 
entered into with the employees in question prior to the rendition 
of any services. The problem with the Government’s position is that the 
regulation does not so provide. This case is quite similar to Martin— 
Marietta Corporation," wherein the contractor, in order to reduce | 
employee turnover under contracts: which required the furnishing of ° 
launch crews in connection with the Titan III and Gemini programs, : 
inaugurated a bonus program designed to encourage its employees to’ 


™ ASBCA Nos. 12148 and 12871 (February 7, 1969), 69-1 BCA par. 7506. 
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remain ‘on ‘the job.. ‘The Board. rejected the Goverment’ contention 
that an ASPR provision identical with the quoted FPR meaiit that - 
the agreement for the bonuses must have been enteréd into prior to the 
execution of the contract. The Board ruled that. the appellant’s an-_ 
nouncement “* * * that bonuses would be paid under certain condi- - 
tions relating to future services, followed up with written confirmation 
of the bonuses plan, meets the ASPR requirement that the bonus plan 
was an agreement entered into in good faith’ between the contractor and 
its employees.” | : 
Mr. Peters’ testimony stands unrébutted on ‘the record and there j is 
no ‘question but that the jeep was transferred to Mr. Hartzel as an : 
inducement for Mr. Hartzel to remain on the job. It is also clear that 
tlie agreement for the transfer as‘well as the transfer itself was con- 
summated prior to the rendition of a substantial portion of Mr. Hart- 
zel’s services and was therefore prior to the rendition of the services 
for which the jeep was additional compensation. We therefore hold 
that the cost of the jeep is allowable as @ cost under’ the contract. Ap- 
pellant’s claim for this item is allowed. 
C. Storage Expense—$600 
‘This claim is for the expense of storing records pertaining to the 
- contract for a period of five years after contract. completion. Mr. 
Senko testified that the claim was computed on the basis of the rec-_ 
ords requiring a 10 foot by 10 foot room and a rental rate of $10 a 
‘month for 60 months (Tr. 124, 125). He stated that the principal por- 
tion of the records were stored in the Elkins, West Virginia office of 
appellant in a building owned by Peters Fuel Corporation. Mr. Peters — 
testified that he considered the amount claimed to be reasonable (Tr. 
281, 282). This claim was not presented to the contracting officer. 
However, the Government has waived this objection and has stipulated - 
to some liability for this item (Tr. 248, 249), questioning only the 
amount. ¢ 
- ‘The Board’s review of the contract reveals that the contract (Clause 
35 “Records” and Clause 52 “Audit and Records”) basically requires 
the retention of records for a period of three years from the date of 
final payment. These clauses further provide that records with respect 
to work terminated shall be preserved for a period of three years 
from the date of final settlement and that records relating to. appeal, 
litigation and claims or expenses and costs of the contract as to which. 
exception has been taken by the Comptroller General shall be retained ° 
until such appeals, litigation or exceptions have been disposed of. It is 
immediately apparent that final payment under this contract has not 
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been made, that final settlement of work terminated has not taken . 
place and that final disposition has not been made of the appeal. Since 
work under this contract was completed early in 1968, it is also appar- 
ent that the claim for storage of records based on a five-year period 
from contract completion has a reasonable basis in fact. 

The Board recognizes that contract records cannot be stored without 
the incurrence of cost. However, the appellant i is bound by the pro- 
visions of Federal Procurement Regulations i in effect on the date of 
the contract, incorporated into the contract by Clause 24 “Allowable 
Cost, Fixed Fee and Payment” and we note that Section 1-15.404 (29 
F-R. 10302, 10303, July 24, 1964) entitled “Examples of Items of Un- 
allowable’ Costs” provides i in pertinent part: . id 

(n) Storage. of contract records after completion of contract b operatione: ir- 
respective of contractual or r statutory requirements regarding the preservation 
of records * * *, 

We find that the Govominent’a stipulation of iianiity: for this :item.. 
was entered into under a misapprehension. The claim for costs of stor- 
age of contract records is denied. _ ia eee 


_D. Interest—$3,275.92 °° aod 
_ This claim represents interest at the ats of 6 pero per annum 
on vouchers which appellant alleges were paid late. The sum is com- . 
puted on all days in. excess of 25 from the date of appellant’s mailing ; 
the voucher or. the beginning of a month, whichever is. later, until _ 
~ appellant. received a check, A schedule reflecting the amounts:of the 
vouchers and. appellant's computation of the number of days ; of. delay : 
‘in effecting. payment is contained in appellant’s Exhibit 12. Appellant. 
contends: that during contract negotiations a commitment was: made 
that its vouchers would be paid within 20 days, that the. contract: may... 
reasonably be so construed and that consequently, the. statutory. (28: 
U.S.C. 2516) -and regulatory provisions prohibiting payment of in- : 
terest are not applicable. 

Mr, Peters testified that during. negotiations. when appellant. was 
preparing. its proposal, he was told by Mr. Rhodes, the. Government’s « 
contract negotiator, that payment would be madein about. 20. days after 
the month in which the work was done,, upon submission of a. proper. 
voucher (Tr... 283, 284). At another point Mr. Peters stated “and . 
I do not say that Mr. Rhodes said exactly 20 days. I think he indicated 
to.me that it would be about 20 days.” (Tr. 284). Mr. Rhodes testified 


: 8 The total. reflected in appellant’s: Exhibits 4 and 412. Poweven: ou: - brief ‘this’ elaim* 
chas been increased. by $12, 536. 64 to one si2. 56 for. iuterent -on the! amount Claimed in- 


this appeal. 
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promise. or r to place: a ‘provision j in the Contract provid ng . 
within ‘this:time:'frame. :(‘Tr.-824) «Mr. Rhodes: testified. that: special 
provisions were made for the:handling of appellant’s vouchers. 
With‘ respect to payment, the contract (Clause 24; “Allow: le’ Cost, 
Fixed Fee and.Payment”). provides in pertinent part: ; ; 





+b) Oneé each month: (or at more frequent intervals; if aiaered ee the :Con- 
tracting: Officer); the Contractor: may: submit’ to: an authorized: representative 
of the Contracting Officer; in such form:and reasonable detail as:such‘representa+ 
tive:may'require,.an invoice or public voucher supported: by. a: statement.of: cost: 
incurredby. the: SORETE RIOT in. ‘the. sa aaa oS oo Cane api ‘elaimed: “to: 
constitute allowable cost: #7 085: 3 ° é Cay? 

: (¢)° Promptly. after ene of — invoice or évoaihee atid es adoriaiitt of oats 
the ‘Government ‘shall, except ‘as otherwise provided in’ this contract, subject. 
to the provisions:of:(d) below; [pardgraph .(d) ‘concerns: audit: ssi gonial: eke 
payment thereon as:approved by the contracting officer. * * * : 

The Board finds that neither the’ record nor the contrast agiagbliithes 
that any: binding ‘commitment or proriise to pay appellant’s vouchers 
within 20 days was ever made. However, even if we could find-‘such a 

_ commitiient: it-would avail: appellant nothing in: ‘this proceeding for 
the reason that it is well settled that the failure to pay a sum of money 
when due is a claim for’ breach ‘of contract over ‘which this Board has 
no ‘Jurisdiction. 89 Appellants claim for interest is S dismissed. 


E. Maiagement ‘Costs—$23, 500 
This elaim is based on the contention that Mr. Peters: was forced. to 

act as general superintendent for the entire proj ject in. lieu. of salaried. 
personnel whose compensation would have been. a reimbursable cost 
under the contract. Appellant « contends that estimated costs for super- 
vision were $120,000,-that. the actual expenditure for supervision was, 
$94, 505.68, and that this reduction is attributable to the services of Mr. 
Peters. The claim is computed at the rate of $4,000 per month (based 
on-Mr. Peters’ income of approximately $50,000 per year for the pre- 
ceding. five years, -App’s Ex. 12) for the. “period August: through 
Decarmbér 1966 and at 75 percent of nine months x. $4,000 for the 
period J anuary through September 1967, less a, credit of $23,500 allo- 
cable to time Mr. Peters originally contemplated spending 9 on. the 
project. a 

® Refer Construction Go., IBCA-267 (May 19, 1961); 68 ID. 140, 61-1 BCA par. 2048; 
Hans. Schmoldt da/b/a-Schmoldt- Engineering Services. Company, :ASBCA No. .12797 


(September 27, 1968), 68—2 BCA par. 7818. We note Mr. Peters testified that he considered 
the Government's failure to pay vouchers on time a breach of contract. (Tr. 286). 
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Probably. the best:.way- of explaining the basis of this claim: i is to 
quote Mr. Peters’ testimony : e 


Well, it was. my, understanding ‘when I signed this contract that. I would: ‘pi ‘Or 
vide the organization, and I did that. And that I would provide the capital, and 
I: did that. And that I would arrange for such tools eae equipment as were re- 
quired, and I did that. 

And that I would be availablé to the Government: for planning and overall 
direction.of my commitment to the Government.. : : 

* * * T think in: general we had. excellent supervision. Mr. Bases Mr. meld 

are here with us. There were others. 

But some of the things that developed—many’ of the tines: that. developed 

on this job:imposed a burden on me that I didn’t anticipate... I feel I had no rea- 
son to anticipate, and. they were. not.the type of things that: you could delegate 
to anyone, because there: were substantial financial. impact: with the. behavior. 
of the Government: that demanded. my total commitment to. this. project, and. I 
believe: that. it is a fair statement. to..say that what-was comprehended -that I 
would provide was provided, but a great deal more was demanded of me, and-to 
protect my own interests, as well as those of the Government, I.had to do a 
number of things. which were not anticipated:and as a result: of that I felt that 
the-request-for.salary: compensation, in spite of my statement in my proposal, in 
which there would be no salary for. personal expense for. Messrs. Mason, Balling, 
and Peters, that it was in order. (‘Tr. 292, 298) 


We have alluded to the statement in appellant’s proposal referred to 
by Mr. Peters and -to: Clause 47 of the contract in connection with 
Claim IB, Cost. Engineering, Concrete (Balling). We also note that 
in Article IX of the contract, “Key Personnel,” Mr. Peters was listed. 
as “Senior Associate” in accordance with Clause 51. 

Clause 51 is. entitled.“Key Personnel-and Facilities” and: phorides 
in essence that personnel and/or facilities specified in the schedule at- 
tached to the contract are considered to be essential to the work being 
performed thereunder and that no diversion of the specified individ. 
uals to other: ‘programs shall be made without the written consent of 
the contracting officer. While the clause does provide that the contract- 
ing officer may ratify in writing such diversions and that, the schedule 
may. be amended to delete or add personnel or facilities as appropriate, 
there is no evidence that any such. diversion” was: ever r requested or 
accomplished. , 

The opening sentence of Clause 47 requires that the work be under 
the full- time: direction of the contractor, if an ‘individual. 100 Tn view. 
thereof and in view of the } provisions of ‘Clause’ 51 we must hold that 
the contract ‘contemplated that Mr. Peters would devote his full time 


thereto 10 and that the fact’ performance of the contract turned out to. 





100 We believe that we are justified in Sete tne the written coe oral eretemeats that 
appellant: is 4 Sole proprietorship ‘(Note 1, supra). * “os 

)4@-On .cross-exainination,. Mr. Peters-admitted stating ‘diving: neehadnis that he: was 
prepared. to spend as cma els on oie ae site's in ane Baad cre “of alle: eentract a8 
necessary “(Tr. 37.7). eve Tp Jipberid 3 : 
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be more onerous: that: Mr. Peters: contemplated affords no basis for 
allowance of this claim as a cost. 

‘However, on brief appellant asserts this élaim doen as ‘fee. 
At the hearing Mr. Peters testified that the item ‘was claimed as a 
cost (Tr. 378) while his counsel insisted that it was fee (Tr. 380, 389). 
We have quoted above in connection with Item TIT (the claim for fee 
on modification), the provision of FPR providing that the fixed fee 
does not vary with actual cost but may be adjusted as the result of any 
subsequent changes i in the work or services ‘to be performed under the 
contract. In view of this provision, we consider the claim as fee only 
insofar as change orders providing for additional work were or should 
have been. issued. ; 
._ Appellant. points out that the project officer testified that he -had 
approved ten change orders whereas only five modifications to the con- 
tract were issued. However, appellant has admitted (Note 32) that 
work covered by some of the proposed change orders was included in 
Modification Nos. 3 and 5 to the contract. Appellant's claims for fee 
on these modifications have been settled. We have found that work 
outside areas shown on the contract plans was accomplished under 
Item 27 and appellant states without contradiction by the Government 
that the balance of the work covered by the proposed change orders 

(See Note 32) was also accomplished under Item 27. Here again, how- 
ever, appellant’s claim for additional fee under Item 27 has been 
settled. Accordingly, even if we could find that work covered by the 
proposed change orders which was accomplished under Item 27.should 
have been effected under. change orders, there would be no basis for 
awarding appellant additional fee for such work. 

We have carefully considered appellant’s other contentions, i i.e., that 
the Government’s maladministration of the contract, confusion over 
the scope of Item 27, the lack of easements from some landowners 
required for continuous prosecution of the work,’ the frequent re- 
quests for estimates and planning in connection with proposed addi- 
tional work and the termination, justify the award of additional fee. 
However, the fee allowed by the contracting officer and the settlement 
of fee claims read into the record plus the additional fee allowed by 
this decision ‘totals “$199, 951.09 which exceeds the fixed fee in the 
original contract. Since some fee must-be allocated to terminated work, 
we are of the opinion that appellant is being amply compensated. as to 
fee even if we accept appellant’s contention that only 30 percent of 
the work was terminated’ and ‘that ‘work Lalita ne ae 27 
equaled that terminated. ; : 





102 This apparently is the item. Of. stat. stop ‘expense “whieh, was. “gettled. ‘along. “with 
other indirect cost claims." Zi : 
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_,-Appellant’s claim for management in the amount of: $23,500 is denied 
asa cost and also as a fee. : 
On brief appellant has.asserted a claim, for speci ie. a. 
in the amount of $10,349. 87.208 While: appellant’s fee. claim OD Modifi- 
cation No. 5 has been, settled,. the. contracting officer. has not, passed 
upon this. special termination claim. It is, of course, well, established 
that-our jurisdiction is appellate only. The special termination, claim 
is remanded to the contracting officer. We think it appropriate to point 
out, however, that items such as briefing and transcript. costs, are 
expenses of litigation which are not allowable in a termination 
settlement.1°° 











C nk 


The appeal-is denied. in part and sustained i in pata as' follows 5 (from 
Appellant's Exhibit 1): 


r Direct. Cost: 

AL Engineeri ing Field Party: (Mason) Sustained 1 in the amount of 
8, 490. , 
~ B. Cost. Engineering Concrete ‘(Balling). Denied - 

C. Diesel Fuel Tax (West Virginia). Denied — 


II Or iginal Contract. Fee: 
ee Concrete Field Flume—Sustained i in. amount of $2, 349, 30. 
_ Ei. Seals—Denied—Fee allowed. for this item is = 647. 


TIL Modifications 
A. Overrun Exceeding 25 miateant 
Excavation, Areas 1, 9, 23, 24, 27; 30, 28 pane 44 Sustained in 
srapunt of $3,850. --"°: 
-B, ‘Subsidence—Denied 


V Indirect’ Cost 
Bidding Expense—Sustained in Amount of $8; 771. 36. 
- Supervisory Compensation—Sustained in Amount of $3,350.66. 
Storage ‘Expenses—Denied oan 
Interest—Dismissed 5 ; 
Management. Costs—Denied 
. Termination Settlement—Remanded to contracting officer. 


“Srencer T. PUSEEN, Member. ; 


_ 


CONCUR: I cONcUR: - 
; . Dean F. Rawat, 2 Alternate u ed 
Waive F. McGraw, Chairman. bias 


308 Increased by $2,822.82.in the Reply. Brief of May 26, 1970. 
1 Baldi. Construction Engineering, Inc., TBCA-679-10-67 (April 9, 1970), 70 > BOA 
par. §230. 

5 See McBride and Wachtel, Government Contracts, Sees, 24.280; 24.240. 
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TBCA~735-10-68 


Contracts: Disputes, and, Remedion: Damages: Liquidatea. Dauee 


-: Since actual: damage ig not a. prerequisite. to’ he: validity: of ‘a: ‘provision. for 
liquidated ‘damages,. the.Government’s.adinission that it.suffered‘ho actual 
_ damage did not preclude enforcement of a liquidated damages clause.. 


Contracts: Construction and Operation:. Subcontractors. and: Suppliers— 
* Contracts: Disputés and Remedies: Damages: Liquidated. Damages— 
- Contracts: Performance or: Default: excusable: Delaye—Rales: of. Prac- 
~ tice:' Appeals: Burden of: Proof. : Mes poe 


A contractor's: claims for excusable delay’ paned upon: am: equipment: ‘preak- 
. ,down, and: machining difficulties encountered, by its first tier subcontractor 
_,, were denied in view of the general rule that labor, plant, equipment and 
= materials adequate for contract performance are the contractor’s responsi- 
. bility and that manufacturing difficulties are not per. sé a basis for excusable 
ie délay: While under the rule of Schweigert v. United States, 18% “Ct: CL. 1184; 
“* a contractor.is entitled to be excused:for delays attributable’ solely to a’ sec- 
ond tier subcontractor without a showing that the second tier subcontractor 
was free from fault or negligence, a contractor’s claim for excusable delay 
based on-the machining difficulties occasioned by the action:of a second tier 
subeontractor in rolling the wrong material, the proper material being un- 
available, was denied where :the contractor’s evidence reflected that the 
difficulties concerned only one ‘of two gates, which the conch required be 
‘shipped concurrently. 


Contracts: Disputes and Remedies: Burden of ‘Proof—Contraets: ‘Perform: 
ance. or Default: Excusable Delays 


Where the Government admitted that rainfall 50 percent or. more ae 
normal occurred during certain months, but, the contractor’ 8 evidence indi- 
: ‘eated that normal rainfall would also stop ihe work and did not distiriguish 
betweeh delays caused: by normal and abtiormal rainfall, its claim for: ex- 
:cusable ‘delay -based on unusually: ‘severe weather was denied. A claim of 
. excusable-delay based: on the operation, of. the BnOn es Bye ‘under. the 
; Defense Production Aet was granted. 


BOARD OF CONTRACT APPEALS © 


“This appeal i is from the contracting. officer’s, ‘finds oe Fact. of 
October 27; 1969, which denied i in part appellant's request for an exten- 
sion of the shipping date because of alleged excusable delay... The 
contracting officer’s decision: hadthe éffect of holding appellant Hable 
for lignidated: damage es inthe amount of $18,240. - 

“Phe: formally: advertised: supply-contract: awarded: to ‘appellant 01 on 
Deccinber 23,1964, required the delivery -of two. 13.5 ‘by 16.07:f00t 
fixed-wheel: gates for ‘the‘pennstocks:intake structure ab Morrow Point 
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Tati: Colorado River Storage Project,’ for a total consideration of 
$68,330. The contract ‘required thatthe gates be shipped within 360 
days after date of receipt of notice of award. Appellant received the 
award on December 28, 1964, thus establishing December 23, 1965, as 
the required shipping date. Paragraph B-8 of the Special Conditions 
entitled “Delays—Liquidated Damages” provides for liquidated dam- 
ages at the rate of $60 per calendar day if the contractor fails to ship 
the materials, or any part thereof, within the time set forth in the 
schedule. Appellant shipped the first gate on August 8, 1967, and the 
second gate on December 11, 1967 (Appeal File, Items 14 and 16). The 
contracting officer determined that appellant had encountered excus- 
able delays totaling 414 days and extended the shipping date to and 
including February 10, 1967 (Appeal File, Items 18 and 22). 

Appellant asserts (1) that the assessment of liquidated damages con- 
stitutes an unenforceable penalty and (2) that the contracting officer 
erred in failing to find that an additional 269 days of the delay period 
were due to.causes beyond the contractor’s control and without its 
fault or negligence and thus excusable within the meaning of the 
contract. 


Validity of Provision for Liquidated Damages 


It is well settled that a provision for liquidated damages is valid and 
enforceable if viewed as of the time the contract was entered into: 

(1) the harm that would be caused by a breach is very difficult to 
estimate accurately, and 

(2) the amount fixed is a reasonable forecast of just compensation 
for the harm caused by the breach.” 

With respect to (1) the Government emphasizes possible breach of 
contract claims by the construction contractor for the Morrow Point 
Dam, possible loss. of anticipated revenues from the sale of electrical 
power which was to be generated at the power plant and increased 
overhead and inspection expenses attributable to the necessity of 
maintaining inspectors at appellant’s plant and in the field longer 
than anticipated. The Government asserts that-all of these factors are 
extremely variable and could not accurately be foretold when the 
invitation for the gates was issued in October of 1964. However, Mr. 


1Phe contract for the Morrow Point Dam and Powerplant, awarded on May 14, 1963 
(Gov’t Ex. 27), listed the gates as among materials to be furnished by the Government. 
This contract was recently the subject of a Board decision, Al Johnson Construction Com- 
pany and Morrison Knudsen Company, IBCA~789-7-69, IBCA~-790-7-69 (September 30, 
1970), 77 1.D. 127, 70-2 BCA par. 8486. 

. 2 LZinseo Electricat Products, IBCA-528-11-65 (April. 22, 1966), 73 ID. 140, 66-1 
BCA | par.’.5526;. Graybar Blectric. Company. Inc., IBCA~773-4-69 (February ‘12, 1970), 
70-1 BCA par. 8121, 
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Donald J. Searls, Chief of the. Specifications and Procurement Brazich 
of the Bureau of Reclamation, testified that it was standard. procedure 
to include provisions for Fiquidated damages i in. Bureau contracts to 
cover estimated overhead (Tr. 83, 90, 93). He testified. that the $60 
per: day was intended to include the salary of inspectors as. ‘well as. 
additional office expense in the field and a portion of the expense of 
the Bureau’s offices in Denver. Mr. Searls further testified that it 
would be practically impossible to determine the actual loss (Tr. 93). 
While the determination made with respect to the amount of liquidated 
damages to be assessed for delayed performance of the instant con- 
tract appears to have been made principally with inspection and ad- 
ministrative costs in mind, we note that Mr. Searls’ testimony that it 
was considered to be practically impossible to determine the amount 
of the loss is, at least, consistent with the Government’s present posi- 
tion, i.e., there were other factors such as possible delay claims of the 
dam. construction contractor which made the actual loss from the 
delayed delivery of the gates difficult or impossible to determine. We 
find, therefore, that the provision for the assessment of liquidated dam- 
ages viewed as of the time of contract award, complies with (1) above.* 
' Appellant asserts that the amount fixed was not a reasonable fore- 
cast of just compensation resulting from the breach because (i) the 
Government suffered no actual damage, (ii) the Government could 
not reasonably expect to incur any damage until the construction 
of the dam had proceeded to a point that the gates could be installed, 
and (111) the amount fixed is unreasonable and wholly disproportion- 
ate to amounts specified for liquidated damages in the construction 
contract. 

Construction of the Morrow Point Dam had not proceeded to a 
point that the gates could be installed until approximately the time of 
shipment of the second gate* and the Government admits that it 
suffered no actual damage. However, at the time the appellant’s con- 
tract was advertised and awarded the construction schedule for the 
dam called for the gates to be installed during the months of Febru- 
ary, March and April 1966 (Item 117, Govt’s Ex. 28). The Government 
therefore asserts that the fact it may have suffered no actual damage 
is immaterial to the validity of a liquidated damages provision. We 
have so held on several occasions.’ Appellant cites Southwest Welding 

2 Graybar Hlectric Company Inc., note 2, supre. ; 

- 4Government’s Answer, p. 9. However, we note that the affidavit of Robert J. Bowen, 


Project. Office sree for Al Johnson Construction Company (App’s. Ex. A), states. the 
project was. not: 






, Engineering ‘Company 4 y.. United States, 341 F.2d 998 (8th Cir.), cert. den., 382 U. S. 819 
(1965). 
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, ited States’ which reversed this Board’s 
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the’ facts herein’ in that. plaintifi’s contract called for the: delivery of 
material to. the te of. Trinity” Dain then under construction as part 
' of the Central Valley. Project i in California, the material was delivered 
late, but. because of, revisions to ‘the ‘schedule. of. ‘the ‘construction con- 
tractor, the material was not. actually i installed until 22 months after 
delivery. It was “stipulated, that. the. Government suffered’ no actual 
damage. “While the Court did state as a conclusion of law that a pro- 
vision, for. liquidated damages ‘was not applicable, where there has 
been. no damage, we consider this to be obiter dicta. since the Court 
was. in a position. to. find and did find. ‘that under the circumstances 
“there present the claimed liquidated damages were not a reasonable 
forecast, of just. compensation for the damage. caused by a breach of 
contract. The. circumstances cited, p. 2 of the Decision and. Order for 
Findings | of Fact, Conclusions of Law and Judgment, dated Decem- 
ber 23, 1969, included a letter written by the project engineer. prior 
to. eculon of plaintift’s contract which stated that.the construction 
contractor’s schedule was optimistic on the basis, of past performance — 
thus reflecting. Government knowledge that- it was unlikely that 
progress on the constr action contr act would have reached a point where 
the. material required, by plaintift’s contract. could be installed at the 
time delivery was specified. We think Southwest Engineering Com- 
pany, v. United States (note 5), i is supported by reason and by weight 
of- authority. We hold that actual damage is not a, prerequisite to the 
validity of a provision for liquidated damages. 

More serious is appellant’s contention in (11), above since, although 
actual damage is not a prerequisite to the validity ofa provision for 
liquidated damages, it is clear that there must,be an anticipation of 
loss which: bears :a- reasonable relationship to the liquidated, damages 
sought to be imposed.* 8 As previously noted we think it clear that 
viewed as of the time appellant’s contract was advertised and awarded, 
the Government could Teasonably anticipate loss or ‘damage from late 
delivery of the gates. While it is‘true that the anticipation of loss de- 
pended. upon an assumption. ‘that construction of the Morrow Point 
Dam would ‘proceéd i in ‘accordance’ with. the then existing schedule 
(Govi's Ex. 98), we think that this was a reasonable assumptior under 


















A D.G., Central District. of California,, Civil No. 68. 165 “CC; J anuaty 44, “1970, Unreported. 
: 7 TBCA-381. (Octobe 16! 399 LD . par.. 3564,. “ 

8 Desert ‘Sun Engine 4 (October Dp,” 1966), 73 LD. 
316, 66-2. BCA: ne No. PCC=i0. (uate 14, foal 
68-1 BCA par. 6978. han ee ere ‘ 





249) APPEAL OF FULTON SHIPYARD © = ~——- 253 
. December 29, ae 

the circumstances. In any event, there j is nO evidence to the contrary.® 
Acceptance of appellant’s contention would largely vitiate the rule that 
the validity of provisions for liquidated damages is to be determined as 

‘of the time the contract was éntered into. We reject the contention 
that'since no loss could have been anticipated until construction on the 
dam had proceeded toa point that’ the gates could be installed, the 
liquidated damages provision is for that reason a penalty: 7 

We turn to the contention that the amount fixed as liquidated dam- 

ages is unr teasonable and wholly disproportionate to amounts specified 
as liquidated damages in the construction contract. The amount fixed 

($60 per day) is the same whether one-or both’ gates are shipped 

late.1° Appellant points ‘out the amount’ of “its” contract ($68, 330) 
is approximately 1/227 of the amount ($15, 436 066) of the construc- 
tion contract," while liquidated damages for Patts (2) and (4) of the 
construction ee tase were at the rate of $200 per day or approximately, 
three times the amount in appellant’s contract. The Board finds that 
work under the construction contract, was divided into four parts, that 
liquidated: damages for delay i in completion of Parts (1) and (3) were 
at the rate of $600 per day for each part’and that the amourit aSSess- 
able for delay in completion of Parts (2) and (4) was at the rate of 
$200 per day for each part. Thus liquidated damages could be charged — 
in the total amount of $1,600 per day which is in excess of 26 times the - 
amount specified in appellant’s contract. We have’ previously alluded 
to Mr. Searls’ testimony that the amount specified for liquidated dam- 
ages was’ intended to cover the salary of inspectors and additional 
office expense. We have also referred to possible delay claims by the 
construction contractor and possible loss. of revenue from sales of 
power. On this record we cannot say that the amount specified bears no 
reasonable-relationship-to-damages that might have. been incurred 
through delayed delivery. of:the gates. The fact that the.delay. .was 
prolonged and thatthe liquidated damages are approximately. 27 per- 
cent of the contract price cannot alter this conclusion.1?. The. Board 
finds-the liquidated damages clause herein is valid and. enforceable.” 
“.9We note the letter’ from! the project construction’ dtiginéer: dated” October 42,4964 
(Govt’s Bx. 284), which forwarded: the- proposed construction, program, : states in- part: 
“The program appears optimistic but possible of aecomplishment.” 

“In Gerybar Hlectrie Company Ine: (note 2, ‘supra), -a-provision’ that made no’ gle witide 
for partial deliveries, i.e.,. the degree of the breach, was-held to:be an: unenforceable’ “penalty 
inthe absence ofa showing. that the Government could .be damaged. as. much’ -by the late 
delivery ‘of several items as: of dll ‘items. However, that -decision is not controlling” ‘here 
since: Mr. Searls testified, that: the powerhouse could: not; be’ operated without both: gates 
oe ae $68,330, more closely approximates being 1/226 of $15,436, 066. id 

18 See. Suburban Magnesium Foundry, : TN0.y ASBCA No. 11237 (September 29, 1967), 
67-2 BOA par. 6666. 

13 We have not overlooked the contention that there is no proof that time was of the 
essence. However, it is well settled that whether time is of the essence is not determinative 


of the right to damages for breach including liquidated damages where specified. 17 Am. 
Jur. 2d, Contracts Sec. 387, 
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. Ewousable Delays 


As previously noted the second gate was shipped on December 11, 
1967, or 718 days after the scheduled time. By Findings of Fact, dated 
“August 30, 1968 (Item 18), the contracting officer extended the ship-. 
ping date by 87 days or until March 20, 1966, because of a machinists’ 
strike in appellant’s plant during the period July 2 to September 26, 
1965, inclusive. The shipping date was extended an. additional 327 
days by Findings of Fact, dated October 27, 1969 (Item 22). The 327 
calendar days was comprised of the following : 262 days consequential 
delay—the machinists’ strike having prevented delivery of the gates 
to the subcontractor, W. R. Gunkel : Company, for machining ° by the 
_ originally schedule time, the subcontractor having other commitments, 
and alternate sources with the capability of performing such work 
being unavailable ;** 60 days due to operation of the priorities system ; 
and five days because of delay by the California Division of Highways 
in issuing a shipping permit. Appellant contends that it is entitled to an 
additional 197 days of excusable delay because of delays in the plant 
of its subcontractor, W. R. Gunkel Company, an additional 41 days 
because of delays in the plant of a second subcontractor, Todd ship- 
yards, and an additional 31 days due to operation of the national 
priority system. 

_ The claimed excusable delays in the plant of the subcontractor, 
W. R. Gunkel Company, are broken down into 14 days due to equip- 
ment preparation, 60 days due to equipment breakdown, 60 days.due to 
unusually severe weather and 63 days because the steel in the gates _ 
was unexpectedly hard and difficut to machine. 


Equipment Preparation 


- Mr. W. R. Gunkel testified that the gates arrived at his plant about 
mid-June of 1966 (Tr. 10). He stated that fixtures for holding the 
gates in position for machining, referred to in the industry as shop 
aids, had been completed prior to arrival of the gates. He stated, how- 
ever, that after the gates arrived it was necessary to spend about two 
weeks altering the machine in order to accommodate the machining 
of the seal seats in an up-and-down position (Tr. 10, 11). This two 
weeks represents the basis for the claimed additional 14 days excus- 
able delay in equipment preparation. Mr. Gunkel further testified 
that the direction to machine the gates in an upright position came not 
from the Government but from appellant and that a satisfactory re- 


14 This extension was computed from the end of the strike, September 26, 1965, to and 
including the arrival ‘of the gates at the W..R. Gunkel Company plant on June 15, 1966. 
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sult could have been obtained by machining the gates in a horizontal 
position (Tr. 34, 35).° There is also an indication that the gates were 
machined in a vertical position. because Mr. Gunkel considered that 
“Tt was much faster to do it that way” (Tr. 86). The evidence will not 
support a finding that the delay of 14 days in equipment preparation 
was due to causes beyond the control and without the fault or negli- 
gence of appellant and its subcontractor—a finding which is essential 
in order to support a determination of excusable delay under para- 
graph 11(c) of the General Provisions. 


Equipment Breakdown — 


With respect to the equipment breakdown, Mr. Gunkel testified 
that the support on the feed gear of his milling machine broke on 
“March 23, 1967, that this in turn bent the shaft that was supporting 
it and some additional supports were broken, that the machine was 
not repaired.until May 15 and that the machine was back in operation 
about May 20 or 21, 1967 (Tr. 17, 18). He stated that the breakdown 
was due to extreme pressure caused by milling the gates in an upright 
position due to the cutter being over 20-foot high while the base of - 
the machine was less than half of that height (Tr. 15). The witness 
further testified that the breakdown was not due to lack of. mainten- 
ance and was not preventable other than by not doing the job. 
‘It is a general rule that equipment breadowns are not an excusable 
cause of delay.1¢ The reason for this rule is that it is the contractor’s 
responsibility to have labor, plant, equipment, finances and material 
adequate for contract performance. This rule includes subcontractors, 
or, at least, those of the first tier. We note Mr. Gunkel’s testimony 
that the primary cause of the breakdown appeared to be.strains caused 
by machining the gates in an upright position. We have already found 
that the decision to machine the gates in an upright position was that 
of appellant and its subcontractor, W. R. Gunkel Company, and not 
that of the Government. The claim of excusable delay based on equip- 
ment breakdown is denied. 


Unusually Severe Weather 


Appellant alleges that it was delayed.60 days by unusually severe 
weather during the period June 15, 196, when the gates arrived at the 


16 The Board notes that paragraph D-5. entitled “Gate” of the specifications Dermits 
machining: of. seal ; - baseplates. in. either: the” horizontal. or vertical. position... 

16 Ree Systems Corp., ASBCA No. 11327 (May 23, 1966), 66-1 BCA par. 5597; Wiltiam de 
Gillespie, IBCA-415 (April 1, 1965), 65-1 BCA par. 4756; Meyer Machine, Inc., IBCA— 
593~-10-66 (December 29, 1967), 68-1 BCA par. 6770. 
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W. R. Gunkel plant, to August .15,-1967, when-the last gate left the. 
‘Gunkel plant: Mr. Gunkel testified that his machine was enclosed on 
‘three sides; the open. side: being to the’ west (Tr. 42). He further. 
‘testified that. while prevailing winds were from the west, storms.came- 
‘from a. southeasterly. direction. and the wind whipped ‘rain..into the 
enclosure. He stated that there were:two months during which he was 
‘prevented from working because of. the weather none of.-which- in- 
cluded the period his machine was broken down (Tr. 18, 19). Fhe-con- 
tracting officer found that the period November 1, through the follow- 
ing April is normally the rainy season in the Sunnyvale, California 
area, Using weather records for the nearest official U.S. Weather Bu- 
-reau Station (Santa Clara University), he determined precipitation 
for the period } November 1966 through April 1967, totaled 20.21 inches 
as compared with anormal total ‘of 19.77 inches or 58 percent above 
normal. He further determined that rainfall for the months of Decem-. 
ber 1966 and February’ 1967, totaled 2.94 inches as compared with a 
normal total of 5.60 or 90 percent below normal. Rainfall for “April 
1967 was 8.70 inches as compared with a norm of 1.11 inches or 233 per-— 
cent above normal? However, the contracting officer denied any ex- 
tension for unusually. severe weather because of the absence of eviderice | 
that the work was thereby delayed. He also pointed out that no exten- 
sion was allowable for the month of April since the Gunkel milling 
_machine was out of service during that period due to an equipment: 
breakdown. The Board has held that precipitation 50 percent or more 
-above normal constitutes unusually severe weather within.the meaning 
of the “Termination for Detault—Damages for Delay—Time Exten- 
sions” Clatse of Standard Form 23A applicable to construction con- 
tracts.® However; it does not follow that appellant is entitled to a time 
extension in the ‘abecnids of evidence that it was thereby. delayed.? 
Other than the testimony of Mr. Gunkel that they were prevented 
from working a total of 60 days because ‘of rain, there is no evidence 
of specific-days lost dué to excessive rain, Le., evidence that work was 
intended and otherwise ready to proceed, or of the amount of rain- 
fall on those days. Also lacking is evidence of the number of days 
of delay that could reasonably be expected to. occur under normal 
weather oa 20 Appellant has failed to establish entitlement 


eo 1? The accuracy of ‘these findings ‘is “aaniittea ‘by ‘the Government's “Ansiver ‘and not 
controverted by appellant. : : 

8J € B Construction Company, Ine., TCA. 667-9-87, IBCA--T67-3-69 Capit: 17, 1970), 
7O-1-BCA par, 8240 ; etme H, Founann, DegcnE Des a a (ope 8, sabes: OE: ‘BCA 
par. 8216. : . mee, aa 
CPA EB: Cinatenotion Companies ines hate 2 18, ae ¢ 
. 20 We note Mr.:Gunkel’s..testimony -th: <inch;:of -rain: in “a: ae welds “be: Sousidendd 
above normal and that ¥,-inch of rair ccompanied. -by_.a -5: or: 10: mile, wind would, 
saturate the job they were working on and stop the work (Tr. 44). 
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to an extension of time due to unusually severe weather and its east 
for sucha an extension is denied. ee 


Unexpected Han rdness of Steel 


Mr. Gunkel testified that the seal seats on the gates proved unex- 
pectedly difficult to machine (Tr. 23). He testified that the milling ma- 
chine cutters started burning up, that they had to slow the machine 
down and virtually wear the steel out in order to get it finished (Tr: 
23, 24). He stated that machining the first gate required an additional 
three weeks and the second gate an ‘additional seven weeks. This wit- 
ness indicated that he anticipated that the seal seats would be carbon 
clad material whereas they turned out to be stainless: steel bars (Tr. 
39, 40). However, Mr. Gunkel was unable to state what material was 
specified for the seal seats in the specifications and his anticipation was 
apparently based’ on verbal discussions with appellant (Tr. 40). Ap- 
pellant argues that the machining difficulties are attribuable to a sub- 
‘stitution of steel approved by the Bureau. However, Mr. Leslie Ful- 
ton testified that the substitution related to the stainless clad for. 
wheel bores, which were machined by Todd Shipyards,” and that no 

change was made-on the stainless steel base bars (Tr. 67). This testi- 
mony is confirmed by Dwg Sk-1033-1 attached to the letter from ap- 
pellant to the Bureau, dated June 23, 1965 (App’s Ex. D.). The draw- 
ing reflects that the substitution of steel requested by appellant and 
approved by the Bureau’s letter of July 8, 1965 (App’s Ex. E), re- 
lated to wheel mounting rings. The record will not support a finding 
that the difficulties of appellant’s subcontractor, W. R. Gunkel Co., - 
in machining the seal seats are a.cause beyond the control and without 
the fault or negligenca of appellant and its subcontractor. Appellant’s 
claim for excusable delay based on these difficulties must be denied.” 

On brief appellant claims entitlement to an additional two weeks of 
excusable delay based on Mr. Gunkel’s testimony that the work could 
not proceed for that period of time while a Government inspector 
was on vacation in 1966 (Tr. 45-47). However, the Board finds that 
any such delay was concurrent with other excusable delay recognized 

“4 The purchase order from appellant to W. R. Gunkel Co., dated June %,. 1965. (Ex A 
attached to the letter from appellant’s attorneys, dated September. .8,.1969,..Item: 22C), 


calls for Gunkel to machine Gate Seal Seats and Line Bore Wheel Holes per-Dwgs 622— 
D-881i and 622-D-882. Machining of bore wheel holes, was subcontracted . to Todd: Ship- 


_ yards to speed up the work. 


2 See William J. Gillespie, note 18,. supra. (Manntactusiay difficulties are ‘ioe per sea 
proper basis for a finding of excusable delay.) - : 
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by the contracting officer and thus not a proper basis for an additional 
extension. 


Delay in Plant Todd Shipyards Corporation ® 


This claim involves 41 days of which 17 concern the first gate. The 
evidentiary basis for these claims is a letter from Todd Shipyards 
Corporation, dated May 29, 1970 (App’s Ex. B). The letter states 
that 8 to 10 working days were lost on the first gate because areas at 
ends of wheel bores, built up. with stainless steel weld deposit were too 
hard to machine with normal cutting tools and it was necessary to sus- 
pend work while special oil hardening steels were purchased, cut, hard- 
ened and ground to suit. 

Mr. Fulton testified that Lukens Steel Co. rolled the wrong m aterial 
and that appellant would not have been able to complete fabrication 
of the gates.if they had waited for the material that was specified (Tr. 
65).°* He stated that the alternate suggested by appellant and ap- 
proved by the Bureau required welding. A letter from Pacific Metals 
Company.to appellant dated June 14, 1965 (App’s Ex. C) refers to 
appellant’s Order No. 5000-1033 (which is not in evidence) and states 
in part: “We have been unsuccessful in locating material covered by 
the above order.” The letter further states that “the only alternate we 
can offer is the Grade A-212 steel produced by Lukens Steel Co.” The 
error by Lukens Steel Co. in rolling the wrong material is the action 
of a second tier subcontractor and thus not chargeable to appellant 
under the rule of Schweigert Inc. v. United States.*> However we note 
that the letter from appellant to the Bureau, dated December 20, 1965 
(Encl. 3 to appellant’s letter of October 1, 1968, Ttem 21), states that 
due to an error in machining Part No. 879-3, Dwg. No. 622-D-883, 
the wheel bores have been made oversize. One of the suggested methods 
of correcting the error is: “({a) Lay 1/8” thick welding bead with the 
wheel preheated to 450° F., and remachine to size.” While the record 
does not indicate that the error was in fact. corrected by the method 
suggested, the foregoing certainly casts doubt on the supposition that 
the welding deposit, which was-the cause of Todd Shipyards’ machin- 
ing difficulties, can be attributed solely to the substitution of steel made 


23The parties stipulated that Todd Shipyards was a subcontractor of appellant rather 
‘than of W. R. Gunkel Co. (Tr. 6).+ 

The letter from appellant to the Bureau, dated June 28, 1965 (App’s. Ex. D), 
requesting approval of the substitution of steel for the wheel rings states that Pacific 
Metals Company has informed us that Lukens Steel Co. rolled the stainless steel clad 
plate with ASTM Grade A—212 in lieu of A-285 backing. 

181 Ct. Cl. 1184, 388 F. 2d 697 (1967). See Galland-Henning Manufacturing Company, 
IBCA-—534-12-65 (March 29, 1968), 75 I.D. 721, 68-1 BCA par. 6970, in which relief was 
predicated upon Scehweigert. 
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necessary ie Lukens’ error and the fact that proper material was un+ 
available. Even if we resolved this issue in appellant’s favor and de- 
termined that appellant had established entitlement to excusable de- 
lay because of the machining difficulties experienced by Todd Ship- 
yards, appellant would not thereby be relieved of liquidated damages. 

This is so because under the’contract liquidated damages were imposed 
for delay in the shipment of either gate and it is not even alleged that 
Todd Shipyards experienced machining difficulties on the second gate. 
Appellant’s claim for excusable delay due to machining difficulties ex- 
perienced by Todd Shipyards on the first gate is denied. 

The remaining seven days of delay claimed on the first gate are 
attributed to vacations and unreplaced night-shift machinists. It is 
well settled that.an adequate force of skilled labor is the.contractor’s 
responsibility and that an inability to obtain or maintain an adequate 
labor force may not generally be equated to a cause beyond the con- 
tractor’s control and without its fault or negligence within the meaning 
of paragraph 11(c) of the General Provisions.”* The foregoing rea~ 
soning is equally applicable to summer. vacations which. are now cus- 
tomary. We find no merit in this claim. 

The second gate arrived in the Todd Shipyards’ plant on ‘Mioust 15, 

1967. The letter from Todd Shipyards stated that after the first gate 

was completed on July 18, 1967, its facilities remained open awaiting 
- arrival of the second gate. The letter further states that because de- 
livery of the second gate was delayed, it took ‘on other commitments 
which occupied its tool time until late September. Consequently, the 
second gate was shipped from its plant on November 1, 1967, an esti- 
mated delay of 344 weeks. We have found that delays in the plant of 
W. R. Gunkel Co., were not excusable. We cannot find that delays in 
the plant of Todd Shipyards Corporation due to prior commitments 
were due to causes beyond appellant’s control-and without its fault 
or negligence within the meaning of paragraph 11(c) of the General 
Provisions. The claim for excusable delays in the plant of Todd RIP 
yards is denied. 

Delays in Plant of Fulton Shipyard 


- After machining operations on the gates had been completed, the 
gates were returned to appellant’s plant (July 13 and November 1, 
1967), for assembly and finishing operations. Mr. Leslie Fulton teati- 
fied that operations on the first gate were delayed ten days and oper- 
ations on the second: gate were delayed 21 days by virtue of work on 


%8 $4. Lite, Inc:, GSBCA No, 2442° (May 7, 1968), ‘GS-1 BCA par. 7032 ‘and cases cited, 
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Contract No. NBY-78893 for a 55-ton_ gantry crane for the Navy 
which carried a higher priority rating than the Bureaw’s contract (Tr. 
71-74). This. was a separate contract than Contract’ No. NBY-67341 
for which the coritracting officer had determined that appellant was 
entitled to a 60-day extension of the shipping date since it also carried 
a higher priority rating under the Defense Materials System than the 
Bureau’s contract. Paragraph B-7 of the Special Requirements of the 
contract. entitled “Delivery-Urgency Of” provides in pertinent part: 
“b, Priorities. If performance under this invitation is delayed by operations 
of any. United States national priorities or material allocation system; the time 
for shipment will be extended to compensate for such delay. 

The Government has not actively contested appellant’s claim for an 
extension because of the operation of the-priorities-system. The fact: 
that the Navy contract was awarded subsequent to the Bureau con- 
tract (Tr. 78) is not determinative. However, operations on the first 
gate were completed prior to the return of the second gate to appel- 
lant’s plant and shipment of the first gate ten days earlier would not 
have relieved appellant of liquidated damages. An extension of 21 
days, the delay on the second gate attributable to operations of the 
‘priorities system under the Defense Production Act, is granted. 


Conclusion 


The shipping date as determined by the contracting officer is ex- 
tended by 21 days from February 10, 1967, to and including March 8, 
1967.2? The appeal is otherwise denied. 


Spencer. T. Nissen, Member. 
I concur: 


Wurm F. McGraw, Chairman. 


APPEAL OF THE BRANDON COMPANY | - 
IBCA-758-1-69 - Decided December 29, 1979 


Contracts: Construction and Operation: General Rules of Construction— 
Contracts: Construction and Operation: Changes and Extras 


The contractor is entitled to compensation for.a change for moving a. trans- 
mission line tower - approximately 80 feet from where it: had been erected 


7 Appellant contends that a letter from the Bureau to appellant, dated. March 38, 1967 
(Item 10), which states in part that “The construction coutractor’s approved -schedule 
provides for installation of these gates in August-and September of this year” constitutes an 
amendment of appellant’s contract. However, the letter includes the statement.that it is to 
your advantage to minimize the assessment of liquidated damages and it is clear, that 
the letter does not constitute a waiver of liquidated damages. 
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to"where-it should -havé been erected: when the evidence shows that the 
'.. contractor had initially erected: the tower on a site staked by the Govern- 
-;ment as. the-tower site and contractor had made an adequate check of such 

- site before erecting the tower. 


BOARD ‘OF CONTRACT APPEALS ; 


Tn the construction of the Noxon-Conkelley 230 KV transmission 
Lins No. 1, tower 4/2 was staked and erected in the wrong place, at 
station 5399, about 80 feet ‘from where it should have been. In order 
to sag the conductor it was necessary to move the steel tower to its 
proper position at station 5822+80, At issue is who should bear the 
cost . (stipulated at $3,400), the Government or appellant, under 
specification paragraph 1—-109.B.1, which reads as follows: 

B.: Transmission Line Construction. 1. The Government has placed a center 
hub marked with line stationing and elevation at each tower location. The con- 
tractor.shall check the stationing and alignment of each center hub and shall 
make necessary corrections to line and grade. Missing or destroyed center hubs 
and bench marks shall be reestablished by the contractor from existing refer- 
ence points or by rerunning the center line from existing hubs. Site data sheets 
and an abstract of bench marks, angle points; and: points on tangent, giving 
station, description, and elevation, will be furnished the contractor. Stakes and 
hubs will be furnished the contractor. 

The Government’s position appears to be that the contractor’s oie 
gation to “check” the stationing and alignment of each center hub 

“means that the contractor bears the total responsibility for the effect 
of any errors in staking, even if the errors were in staking tower center 
hubs by the Government (Tr. 37, 45). There is no evidence that this 
view of the contract was communicated to er before the aiepute 
arose. 

Appellant contends that its “check” was adequate and dindianeea 
its obligations making the subsequent order to relocate the tower a 
change. Further, appellant contends that it should be able to rely 
on the accuracy of the Government provided tower center hubs (Tr. 
101, 103). Thus, in addition to deciding factual issues, the Board must 
resolve here a question of law—the meaning of paragraph 1-109.B.1 
of the contract.t The Board must also.decide, as a question of docu- 
ment interpretation, whether the plan and profile on Contract Draw- 
ing 131-14-D was. adequate to have put. ee on early notice of 
the erorr in the staking: and siting of tower 4/2. - 

As to factual issues, the Board finds that tower footings for tower 
4/2 were staked, and the tower erected, on a site staked as the site for 


See eg., Rivers Constr. Corp. Vv. United States, 159 Ct. Cl. 254, 262 (1962). 
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tower 4/2. This is the only conclusion which can be drawn from the evi- 
dence. The testimony of appellant’s witnesses in this respect is con- 
firmed by the testimony of Mr. Cheshire, a Bonneville Power 
Administration inspector, who in the early morning of June 18, 1968, 
went out to the tower site. There he found a 2x2 hub which was not. 
disturbed, a guard stake lying on the ground and a guard stake stand- 
ing appropriately marked for station 5322+80, exactly where the tower 
was supposed tobe (Tr. 158). The tower center was apparently in 
proper alignment, if not on proper station. 

Government Exhibit B is the only evidence possibly in conflict with 
the above finding. Exhibit B consists of a few pieces of a stake which 
it is alleged bears an inscription for the proper station of tower 4/2. 
It was found lying under debris at station 5322+80 when the Govern- 
ment relocated the site. A stake point was found embedded in the 
ground (Tr. 164-165). Apparently no hub was found at 5322 +80. Even 
assuming that Exhibit B is what the Government asserts it to be, a 
guard stake for tower center hub for tower 4/2, it cannot contradict 
that a tower center for tower 4/2 was erroneously staked at station 
5322. At the most we must simply accept the inexplicable rae that two 
tower centers were staked. : 

‘We also find for the purposes of this appeal that appallant’s's survey- 
ing subcontractor “checked” or confirmed the location of the center 
for tower 4/2 in the following manner :.On finding an undisturbed hub 
with guard stakes showing the proper stationing and elevation for the 
tower center, the information on the guard ‘stakes was. “checked” 
against. contract data in possession of the staking crew. The contract 
data consisted of the contract book, profile sheet, and cadastral sheet 
or tower study sheet. Leg extensions were compared, and the elevations 
on the stakes were compared to what was shown on the various data 
sheets (Tr. 50-52; 108, 104). The topography was also compared to 
the data sheets (Tr. 58, 104). More briefly put, if a stake marked tower 
center with right elevation and station: were found undisturbed, and 
ifthe stake data checked out with contract data, then the tower footings 
were staked (Tr. 71-72). It was testified that the practice in the con- 
struction industry was to follow the stakes set bythe owner, unless 
there appeared to be an obvious error, or a-stake was missing (Tr. 85- 
86). That practice seems to have been followed here. We point out here 
that there is no issue or allegation of deficiency in the Government data 
made available to the survey party. 

- Tower 4/2 footings were staked on Angust. 4, “4967, and x no 0 prob- 
lems were noted in the field notes (Tr. 56-57). 

Tt was the subcontractor’s practice to use a chain or instrument to 
relocate and confirm a tower center from other points of reference only 
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if it appeared that ‘ie hub had been destroyed, displaced, or skewed 
some evidence of being disturbed (Tr. 52, 838-86). This procedure 
followed the third sentence of par agraph 1-109.B.1. 

_ We come now to the central issue, did the “check” as performed by. 
appellants subcontractor meet the requirements of the contract. Under 
the Government’s view the answer would be no. Indeed, under the 
Government’s view even.the greatest.amount of confirmatory work by 
appellant would not meet: its obligation if the end result were a. mis- 
take in the stationing and alignment of the tower. Such a reading 
of the contract. is, in our opinion, unreasonable.? Not only would it 
cast an unreasonable burden on the contractor, but also would. relieve 
the Government of exercising any care in discharging its obligation to 
place tower center hubs. Accordingly, the Government’s view is 
rejected. 

We must decide whether the procedure used. by appellant's sub- 
contractor, as outlined above, was adequate and here our judgment 
must be guided by what in practicality is. done. 

Government witnesses testified that if the Government were stak- 
ing tower footings it would “check” the stationing and alignment by 
doing, basically, all the things that appellant’s subcontractor. did, 
and in addition would, it seems, survey to some nearby established 
reference, such as a bench mark, point.on tangent, or other established 
tower center even if the hub being checked were undisturbed sa 134, 
137). 

Thus, it appears that the only difference i in. procedure between Gov- 
ernment.and appellant’s contractor with respect to undisturbed ‘hubs 
is. the Government’s. additional step of confirming by .some ‘instru- 
ment to another reference. But even surveying to the nearest reference 
point, be it bench mark, point on.tangent, or established tower center, 
would not necessarily guarantee an accurate “check” of stationing and 
alignment. An inaccuracy in establishment of a reference point would 
carry over into:the confirmation of.a. tower center. (Tr, 104,119,121). 

In arriving at our conclusion that the appellant’s: snbeonttector used 
adequate procedures we are influenced by the following facts: (i) ap- 
pellant apparently was not supplied. with lists of bench marks, and 
was not given complete lists of points on tangent locations* (Tr. 61, 
68, 184) ; (ii) error occurred as to only one tower out of 493 towers ex- 
tending over 100 miles of bad.terrain (Tr. 47); (iii) appellant’s sub- 
contractor was acknowledged to be a top performer in its field (Tr. 


2Cf. Allison & Haney, Ine., IBCA~587-9-66 (July 24, oP 76 LD. 141, 69-2 BCA 
par. T807- 


3 This omission we view simply as an indication of what was tensonably expected of 


appellant at the time in pee Ra centers), and. not as a deficiency on. the part 
of the Government. 
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139); (iv) the mistakenly erected tower was in proper alignment if 
not at proper station; and (v) it was testified that the procedures: used - 
conformed to the practice in the industry (Tr. 85-86). - & 

In its arguments, the Government has placed heavy emphasis on 
drawing 121-14-D, asserting that the plan therein should have alerted 
appellant to the fact that the tower had been displaced about 80:feet 
from where it should have been. The plan shows mile 4 on the Noxon- 
Conkelley. No. 1 Line running parallel to a 230 KV Spokane-Hot 
Springs Line which had been erected some years earlier. The station- 
ings on both lines appear to be parallel. The plan also shows tower 4/2 
to be erected at station 5822+80, and tower No, 449 on the adjacent 
line at what would be about station 5322 on that line. This offset, asserts 
the Government, should have alerted appellant to the fact that when 
tower 4/2, was sited exactly opposite tower 449, something was wrong. 

Appellant’s subcontractor characterized the plan as merely a graphic 
illustration of the adjacent line (Tr. 106). His survey party chief 
stated that the adjacent line towers were usable only as a rough refer- 
ence but not to determine exact location (Tr. 72-73). We agree and 

therefore must hold that the plan was not enough to alert appellant 
to the error. It is, in our opinion, fatally defective for such purpose 
because it does not give a station for tower 449, although it does for 
tower 4/2. Accordingly, we cannot interpret the plan as intended to — 
give a true and accurate representation of the. adjacent line suitable 
for use in confirming the stationing and alignment of towers on the 
Noxon- -Conkelley No. 1 Line. 
- In arriving at our conclusion we have taken a view of what was 
required in this case by the sentence in specification paragraph 1-109. 
B.1 which simply required appellant to “check” stationing and align- 
ment, but not to verify it.t We have not read paragraph 1-109.B.1, 
in calling for reestablishing missing or destroyed hubs by survey, as 
either excluding the necessity of a survey as part of a check of an un- 
disturbed hub, or as requiring such a survey for undisturbed hubs. 
We hold merely that under the facts of this case appellant discharged 
its obligation as to tower 4/ 2. 


* Conclusion 
The appeal is sustained in the amount of $3,400. 
. ‘Rosner L. Fonnme, uM nba 
I concur: 


Wurm ¥. McGraw, hes 


4 Ch. Hunt Contracting Company, TBCA-301 (December 27, 1963), 1963 BCA par. 3970. 


va 
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EXCESS LAND OWNERSHIP, RESERVATION ‘DIVISION—YUMA 
PROJECT, CALIFORNIA (BL RANCHO DEL. ‘RIO, saa 


Bureau. of Reclamation ; . Excess: Lands—Secretary of the Interior - 


Involving. 319.3 acres of land covered by. water. right applications under 
sec. 5 of the 1902 Act (31 Stat. 790) and sec. 3 of the 1912 Act ‘(87 Stat. 265) ; 
“when full ‘payout’ of construction charges. hasbeen ‘made: and. when the 
Secretary. determines that a: general’ pattern of family sizéed.ownership: has 
‘been: established: in “thé area, then* the ‘Secretary must deliver water, LE 
available, to the entire tract, including the 159.3 acres of “excess” lands. : 


M-36818 ‘ 7 es a Se om ee | December 90, ‘1970 
TO: ‘REGIONAL SOLICITOR, 10s ANGELES. 


SUBJECT: EXCESS LAND OWNERSHIP, RESERVATION 
DIVISION—YUMA. .. PROJECT,,., - CALIFORNIA. EL 
RANCHO DEL RIO, ING.). os 


~ The facts of the situation are as follows: 9° 8. 5 es 

In 1969 El Rancho Del Rio, Inc. acquired cnbeeip’ ‘of 319.3 acres 
of land in the Reservation Division of the Yuma Project, California, 
from owners, husband: and wife, in’ whose hands it’ was nonexcess: 
Under the cor poration’s ownership 159.3 acres of the total is in excess 
status. Reservation Division lands are served under individual water 
right applications, i.e. the lands are not covered under a. water delivery 
and repayment contract with an irrigation district’ pursuant to section 
46 of the Omnibus Adjustment Act of May 25, 1926, 44 Stat. 636. The 
319.8 acres here involved are covered by eight separato water right 
applications under section 5 of the Act of June 17, 1902, 32 Stat. 388 
and section 3 of the Act of August 9, 1912, 37 Stat. 965. Construction 
charges on''six of the applications were fully paid. through regular 
anfual installments prior ‘to 1962. Final construction charges. on. the 
other two applications ‘were paid. on ai accelerated basis’ in 1965, 
prior to acquisition of the lands ‘by either the corporation or its im- 
mediate predecessors in interest. With. the exception ‘of the 159.3: acres 
owned by the corporation. ‘and 31 acrés owned by. another party, none 
of the lands i in the Reservation Division, which, consists of approxi- 
mately 15,000; ACreS, isin excess ‘status. . : ; 

The El Rancho Del Rio case ‘again ‘presents fox consideratio ‘the 
extent of the Secretary’ $ power and diser etion ‘undei ees. 33 and Bo the 
1902 Act (32 Stat. 388), sec. 3 of the 1912 Act (37 Stat. 265), and gee, 
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12 of the 1914 Act (38 Stat. 686) with regard to private lands served 
under individual water right applications for which payment of all 
construction charges have been made. The precise question is whether 
such payment releases the lands from further application of the 
acreage provisions of Reclamation law ? 

In 1961, Solicitor Frank J. Barry issued a long and thorough 
opinion on this very point and concluded that 

* * = The pertinent question here may be summarized as “when payout occurs, 
has.a general pattern of family-size ownership been established?” If it has, then 
the release from further limitation would be within Secretarial discretion. 
* = *® 68 ID. 372, 405 (1961) 
Barry’s conclusion was the result of an extensive review of the legis- 
lative histories of the 1902 Act (32 Stat. 388), the 1912 Act (37 Stat. 
265), the 1914 Act. (38 Stat. 686) and the 1926 Act (44 Stat. 636). In 
the end he opts for and advances-the policy argument that the break 
up of large estates is a continuing and major goal of reclamation which 
isnot affected by the completion of payment. 

Professor Sax observed, 

The view that ultimately swayed the Solicitor was the excess land law repre- 
sents an economic policy rather than a device to protect the Federal investment 
[Water and Water Rights, Vol. 2, Sec. 120.10] 


But to reach the conclusions he did, the Solicitor had to distinguish 
away the problems raised by the apparently contrary language in sec. 
3 of the 1912 Act. That section says, in essence, “that no person shall 
* * * hold irrigable land * * * before final payment in full of all 
installments of building and betterment charges shall have been made 
* * * in excess of one farm unit * * *,” 

Given the legislative history surrounding this section and the strong 
and consistent acreage limitation policy found in previous and subse- 
quent Reclamation acts, the Solicitor’s conclusion seems appropriate. 
The point which deserves more consideration is the language in the 
Barry opinion which states, in effect, that after payment in full and. 
the establishment of a general pattern of family sized ownership, the 
Secretary “may (but need not) permit the delivery of water under 
individual water-right applications for more than 160 acres.” 68 I.D. 
372,383. The language quoted is from Barry’s interpretation-of the 
meaning of a 1914 opinion by Bureau of Reclamation General Counsel 
Will King on sec. 3 of the 1912 Act, yet it, nevertheless, reflects the 
former Solicitor’s ultimate position on the subject at hand. 

There is adequate justification for the conclusion that full payout 
alone on. . lands served - under individual water- -rights applications 
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obtained before the passage of the 1926 Omnibus Adjustment Act does 
not take what would be excess lands out of the acreage limitations 
imposed by reclamation law. As Barry said, when payout is made on 
such lands.then the Secretary can deliver water to formerly excess 
lands if a pattern of family sized ownerships has been established, 
since this is one of the major policy goals of the Reclamation law. But 
what happens when an excess landowner, who has paid off all the 
construction charges,-can also demonstrate that a pattern of family . 
sized ownerships has been developed? Can the Secretary, in his dis- 
cretion, still refuse to deliver water to such lands, or does the combi- 
nation of full payout and the establishment of family sized owner- 
ships automatically release the land from further application of the 
acreage limitation ? 

The Secretary has the ultimate authority to determine if such an 
ownership pattern has in fact been developed, but can he find that such 
a pattern has been established and still withhold water on the basis that 
the lands are “excess” ? It is my opinion that he cannot. Mr. Barry him- 
self pointed out that the crucial element of the 1914 and 1926 Acts was 
the resolve of the Congress, as a matter of deliberate policy, to pre- 
scribe by statute measures aimed specifically at the early breakup of 
pre-existing large holdings. The 1902 and 1912 acts manifested the 

same intent but had not been successful. [68 I.D. at 377] Once this 
crucial policy goal has been attained it is hard to understand why or 
under what authority the Secretary would not release the lands from 
excess status. This should be especially true in the present case where 
full payout was made on six of the eight water-right applications 
through regular installments since Barry noted that “* * * itis to be 
expected that in later years, as for example, after the usual 40-year 
payout period for a repayment contract, conditions would be such as to 
permit of such a determination compatibly with the underlying ob- 
jectives of the reclamation law.” (68 I.D. at 405). To permit the Secre- 
tary to refuse such a landowner would be to permit him to undermine 
the policy of the very Act he is supposed to be enforcing. 

For these reasons, it is my opinion that full payout having been 
made, the Secretary must deliver water, if available, to the 159.3 acres 
of plaintiff now in question, ¢f the evidence before him indicates that 
a general pattern of family sized ownership has been established in 
the area. 


Mircuen, Mrricu, 
Solicitor. 
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ESTATE OF JOHN J. AKERS* 
IBIA 704° | Decided September 9,1970 


Indian Lands: Descent. and Distribution: Generally | 


When an Indian dies leaving a will made pursuant ‘to 25 U.S. ra 373; which 
meets Secretarial approval; State laws: pertaining: to dower or curtesy rights 
-- are not applicable and: do not affect the manner. in which “he ‘devises his 
» trust property. . weg! : 


Indian. Lands: Descent anid Distribution: Genevelly: 
~ Wheh the Board of Indian Appeals determines that the legal interpretation 


‘of a probate case is correct and° that’ the case: ‘has been properly conducted, 
_aecided ‘and reviewed, ‘its ramen is oe final: decision. of thie’ Pepartnent: 


BOARD OF INDIAN APPEALS 


‘Dolly C. ‘Akers, ‘by and ‘thiough her’ attorneys, has. sppealed’ five 
times to the ‘Seorotsiry ‘of the Interior from a decision of a hearing 
examiner, dated March 7, 1966, approving ‘the will of her late his. 
band, John J. Akers, In her ‘last two petitions, the appellant | has pre- 
sented no new issues of law or fact. Ordinarily, this alone would be 
dispositive of this appeal. Notwithstanding, this brief opinion is be- 
ing rendered in order to clarify the difference i in the law pertaining 
to rights of dower and curtesy as it applies to the estate of an Indian 
who ‘dies iestate leaving restricted Indian lands and one who dies in- 
testate ; and to make plaid the authority of the Secretary of the In- 
terior and the Board of Indian Appeals i in probate 3 inatters. 

‘Tt is not necessary that we review all the facts at this time as ‘they 
have been aptly stated in three previous decisions. See Estate of John 
J. Akers, TA. D-18 (February 26, 1968), LA D-18 (Supp. Y (June 23, 
1968), and the Secretary’ 8 Opinion of Jiiné 1; 1970. In. essence, Mrs. 
Akers claims she is entitled to a dower interest in, her husband’s estate 
even though he ny chose to. exclude her. from taking under his will 
which provides: . ae 

Third : That I hereby give: and | bequeath 1 unto: my Ste, ‘Dolly: C. ‘dienes the 
sum, and only. the sum, of. One Dollar ($1. 00), it. being. my. intention and. desire 
to hereby limit, the inheritance’ rights. of my said Wife to’ the said sum of. One 
Dollar ($1. 00y" ‘in the: estate of which: I die’ seized or possessed. 

“As ‘authority. for her claim, ‘the appellant erroneously cites a, eee 
partmental ruling recognizing dowér in cases where an Indian dies 
without a will and his restricted Indian property is passed under the 


*Not in Chronological Order.- 
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cartes or other lamibations: on the property Which" a ‘te btse may 
devise. do ‘not ‘apply: The act of Congress ‘of February’ 44;°1913°-(37 
Stat. 678;'25'U.S.C. 373), was designed to give Indians the right to 
dispose of property by will free of State restrictions. The ‘Supreme 
Court ruled that an Oklahoma statute limiting the disposition of 
property. by. will does not apply. to, restricted Indian lands and held, 
“that it was the intention of Congress that this class of Indians should 
have the right to dispose of property by will under this act of Con- 
gress, free from restrictions on the part of the State as to the portions 
to be conveyed or’as tothe objects’ of the testator’s bounty * * *.” 
Blanset v. Cardin, 256 U.S. 319 (1921). 

Once again, the appellant has: requested’ the ‘Seeretary to exercise 
his discretionary authority and. overturn the wish of the. decedent, 
- expressed in a duly executed and approved will, that his wife should 
not. share i in the distribution ‘of his restricted property.. ‘Despite the — 
intent of the act of 1913, the appellant argues that the Department’s 
ruling is manifestly unjust and works a hardship on her, and that the 
Secretary, i in his discretion may récognize her dower interest under 
the principles of equity. While the Secretary has wide. discretionary 
powers, he cannot'and-should not disapprove an Indian’s will simply 
because the Secretary may believe that the disposition of the estate 
was not “just and equitable.” This would. be tantamount to holding 
that the Secretary could substitute his preference for that of an Indian 
testator. Tooahnippah v. Hichel, 897 U.S:'598 (A970) 

- The fact: that: the appellant has -maide' five appeals £ raisés a” serious 
question? Does'an appellant have ‘a right to‘have-a case reconsidered 
after a final decision has’ ‘been. rondoted by the Secietary or his: dele: 
gate? The case-in hand ‘was first. reviewed by: the: Seerétary: in’ 1968, 
Since then,’ the appellant: has appealed, by petition for. reconsideration - 
or otherwise, on’ four different: occasions; Hach: time,” ‘Mrs. Akérs“has 
failed ‘to’ show. any error ‘anid her ‘last: two ‘petitions ‘have “alleged ‘no 
new facts or issues. Although there is no regulation that provides 
the Secretary with puibonly to reconsider his decision. approying or 
disapproving an examiner’s decision, he has the inherent right to do 
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so on newly discovered evidence or: fraud: Estate of Ute,) TA-143 Arap- 
aho Allottee No. 1070 (1955). However, if the. petition. for reconsid- 
eration merely reiterates arguments. made.on appeal, no consideration 
shall be given to the petition. Estate of Sarah Bruner, I TA-2 (1950). 

Under the authority delegated to the Board of Indian Appeals by 
the Secretary of the Interior; it is determined that this matter has 
been properly conducted, decided, and reviewed and. this decision. is 
final for the Department. 35 FR. 12081. 

The Appellant’s request for modification of the order determining 
heirs is denied and the hearing examiner’s decision of March 7, 1966, 
is affirmed. 


James M. Day, Dérector, 
Office of Hearings and Appeals and 
Member of the Board of Indian Appeals. 


. ESTATE OF LORETTA PEDERSON* 
IBIA~70-1 _ Decided October 6, 1970 
Indian.Lands: Descent: and Distribution: Wills 


A State law which provides that a child who is not named or pr ovided for in 
the will of his parent shall take as if ne testator died intestate, is not. appli- 
cable to Indian wills. 


Indian Lands: Descent and Distribution: Wills 


A State law providing that a-child shall take as if the parent died intestate 
if the child is not named or provided for in his will does not apply to Indian 
wills executed pursuant to 25 U.S.C. 373. 


BOARD OF INDIAN APPEALS 


Edward Morgan, by and through his attorney, has appealed from a 
decision. by the hearing examiner, dated January 22, 1970, denying 
his informal petition for rehearing of the within estate in which an 
order approving will was.issued July 17, 1969. 

. The decedent, Loretta Lillian Garrard Morgan Pederson, died. tes- 
tate in February 1968, at the age of 55 years. She was survived by. 
Edward J. Morgan, an adopted son, and four grandchildren, all of 
whom were the children of her natural daughter, Ilene Bridges Samp- 
son. a a ee 


*Not in Chronological Order. 
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~ Attar 9 a notice of hearing. to. ascertain. hei at. ae was ee issued, 
a hearing was held on March 4,.1969,.at which time. the: decedent’s 
will executed on April 5; 1962, was approved. In this. will the decedent 
devised her entire estate to her daughter, Ilene Bridges Sampson, with 
the provision that if Tlene, Sampson .predeceased her,.the property 
would goto the children of Mrs. Sampson. Because [lene Sampson had 
died on August13, 1962, the hearing examiner awarded the estate to . 
her four children. 

The appellant, who. had been ne and had testified at. the hear- 

_ing, filed a letter alleging a claim against the estate with the hearing 
examiner on. July 22, 1969. When no formal petition for rehearing 
was filed, the hearing examiner treated the above letter as an informal 
petition for rehearing. 

In this letter the appellant iSakenaed, for the first time, that the 
will was not valid because a clause, “not being unmindful of my adopt- 
ed son, Edward: Morgan,” had been inserted after the time of execu- 
tion. of the will and was, therefore, not a part of the will. He further 
contended that because he was not mentioned in the will, under State 
law he should be treated. as a pretermitted heir and be entitled to in- 
herit a portion of his mother’s estate. On January 22, 1970, the ex- 
‘aminer denied the petition for rehearing. 
_ The appellant claims that the will is valid except for the interlinea- 
tion which was not a part of the will at the time it was signed by the 
testatrix and attested by the witnesses. The clause including the inser- 
tion, reads as follows: 

Not being unmindful of my adopted son, Edward Morgan, I hereby give, devise 

and bequeath all of my property, real, personal or mixed,. wherever situated, 
unto my daughter, Ilene Bridges Sampson to be her sole and separate property 
and estate. - : 
The clause does not change-the meaning of the will. It appears that 
it was merely an afterthought added for the sake of emphasis or clari- 
ty. If omitted from the will, it would neither add nor detract from 
its construction. If a will contains unattested changes, these changes 
will be disregarded:and the instrument admitted to probate when the 
original intention of the testator can be ascertained. 57 Am. Jur. Wills 
§ 508 (1968). 

The appellant cites Washington State Law RCW 11.12.090, pertain- 
ing to intestacy as to pretermitted heirs. He states that since he was 
not named or provided for in the valid portion of the will, the deceased 
is deemed to have died intestate as to him. The will of Mrs. Pederson, 

-however; is not to be-governed by State:law, because the entire estate 
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consists of undivided interests | in | trust ‘property administered by the 
Sécretary’ of the Interior wider 25° U:S:C, 373. Such a will is ‘goverhed 
by Federal lawand regulations: omulgated by the Seerétary of the 
Interior: The purpose ‘of the February:14; 1913 ‘Wet of Congiss,. 37 
Stat. 678; -was to allow Indians’the: right to make'a will disposing” of 
trust property’ free of State’ restrictions as to the portions to be’ con- 
veyed and'as to the objects of the 'testator’s bounty. Blonset v. Cardin, 
256 U.S. 319 (1991). Tt is well settléd that a State law which. provides 
that when a child is not mentioned in a will he shall-take an‘ intestate 
share has no application : ‘to Indian wills. Estate of Harry Shale, 
TA-880 (November 21, 1958). The examiner is ‘not bound to apply a 
State statute repairdihh Drotermitted heirs. Zstate of Charles lenvent 
Richard, LA-1260 (July 15, 1963). 

Pursuant to 25 CFR sec. 15.17 4 petition for. cheating! must be 
under oath and present a specific and concise statement of the grounds 
upon’-which it’is based: If the petition presents newly ‘discoverod evi- 
dence, it must:state a justifiable reason for failure'to discover and. pre- 
sent the evidence at the hearing, and must’ be accompanied by a sworn 
statement from atleast one disinterested person who has knowledge of 
the facts. In the instant: case; theré was no- ‘petition under ‘oath, no 
justification for the pr esentiation of 3 new evidence, and no sworn’ state- 

-ment from the witness, Ethel Tough; concerning the alteration i in the 

will. In order to-maintain’ some form of compliance with the regu- 
lations, at‘least the essentials of legal procedure must be applied.- We 
believe the hearing examiner was tore than Iénient in his treatment 
of the petition for rehearing. In light of the failure to meet: the ‘re- 
quirements set forth inthe regulations for a. petition for rehearing, 
thé hearing examiner might well have dismissed’ ‘the Petiticn’ as inh- 
properly filed. 

Under the authority delegated to the Board of Indian Appeals by 
the Secretary: of the Interior, this decision is final for the Depart- 
ment. 85° #.R.-12081. The Appellant's petition: for rehearing ‘is de- 
med and the hearing es examiner's decision: of March 4, 1969, as affirmed. 






oe Jastes M. Day WoniBor eee 
“Office of Hearings and: Appeals, > 
Board of IndiewAgppeals. .. 
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Davin ) McK, Chaban 








ACCOUNTS eae) 
REFUNDS MEL Some pie mateis a SU Lak gn “Page 
1. Where a Roncompetitive oil and gas . jease is canceled as having ‘been 
ss erroneously issued in® ‘derogation of the rights of prior’ qualified 
“applicants, ' ‘this Department “will ‘order that'a refund of the -rent- 
“ alg paid for the lease be made ‘to the lessee: “upon his application 
: for repayment if ‘the ‘conéeliation is in no way due toany fault 
of the lessee and provided there is no arrangement or agreement 
“between lessee and other parties and there is no evidence of fraud 
OF Teollusi0n cc S| 166 


ACT OF AUGUST 8, 1953 


1. A.right-of-way within the meaning of section.1(7) of the act of ‘Au- . 
. gust.8, 1953, 67 Stat. 495, 16 U.S.C. 1b(7) (1964) which authorizes j 
“ "ine Secretary of the Interior to acquire lands and interests. in 
lands, including scenic easements, in lands adjacent to a road 
- right-of-way located within area. ‘of the National Park ‘System, 
" need 3 not be limited to. ‘only roads open to vehicular motor trafilic. ; 
The towpath of the Chesapeake . and Ohio’ Canal National ‘Monu- 
" ment is a road right-of-way within the meaning of that act. aeietire 69 


ACT OF NOVEMBER 4, 1963 


1,.. When a tribe: receives separate loans for-expert assistance on oeyeral 
., Claims against the United States, repayment from an award on a 
_ Gaim is only required to. the extent. needed to-repay the loan made 
. for expert. assistance on the particular claim on which the award 
:-was granted__..--~-~-u-._-----_--+---+--~+----~~----+---=+--- 20 


ADMINISTRATIVE PROCEDURE ACT’ 
’ PUBLIC INFORMATION . i 
1. Where a substantial change is made in the ‘procedure which the public 
“piust follow in dealing with an agency as a result of. delegation ‘of 
. direction-of Federal ‘employees pursuant:to the provision’ of. R. 8. 
sec. 2072, 25 U.S.C. sec. 48 (1964), the provisions of the Administra- -.,- 
. tive Procedure Act, 5-U.8.C. secs. 551-559 (Supp. TY,. 1965-1968), - 
+ requiring. public. notice of: description. of agency organization. and 
- channels through: awhich public may deal. with the agency. must be 
. complied i | RC aay aN recs rsa SO cpu SEIT et 50 


ALASKA-~ meee 
HOMESTEADS 
1. “Valid Heisting Rights.” Since a withdrawal-made by: Public Land ars 

- Order. 4502 is subject to-“valid existing rights,” -a successful con- 

testant of a homestead entry may exercise the preference right:he 

: had earned upon :the cancellation of the contested: entry; although 
it had not been actually awarded prior to: the withdrawal; how- 
ever, an application filed by him prior to notation-of:the cancella- 
tion is premature and must be rejected___-_..---____----_-u----- 5 
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APPROPRIATIONS 
1. Under the appropriation Act for the Department-of the Interior. for 
fiseal ‘1970, 83. Stat. 147, there may .be paid out of an award 
of the Indian Claims Commission only’. the attorney fees and ex- 
penses of litigation incurred i in. obtaining. the award, -plus expenses 
for program planning, ‘until other legislation authorizes other use 


of the award_.-__----_-=2+--=+u-=5_-----------------------a- 


BONNEVILLE POWER ADMINISTRATION oss 
GENERALLY 


1. The Bonneville Power Administrator. has authority to enter into fen: 


. long- -term agreements | with... preference. customer participants in 
the Trojan. project, and in other projects in the hydrothermal 
power. program under which BPA takes the participants’ share of 
project output.and agrees to pay the participants under net billing 

. arrangements for.their share of project costs from a date certain 
whether or not the project: is operable_-..-__---------------~ 


‘BUREAU OF RECLAMATION 
EXCESS LANDS 


1. Involving 319.8 acres of land covered by water right applications 


under sec. 5 of the 1902 Act (31° Stat. 790) and'sec. 3 of the 1912 
_ Act (87 Stat. 265) ; when full payout of construction charges has 
been made and when the Secretary determines that a general 


y pattern of family size ownership has been established in the area, 


' then the Secretary must deliver water, if available, to the entire 
tract, including the 159.3 acres of “excess” lands_-——-~--------- 


COLOR OR CLAIM OF TITLE 
GENERALLY 


1. Where applicants for land under the Color of Title Act have shown - 


' deeds giving color of title to three lots back to 1890, and there is 
nothing in the deeds or Bureau records showing lack of good faith 
on the part of the holders in the chain of title, a Bureau decision 

~ rejecting ‘the application on: the ground that-there was no: good 


Page 


_ 20 


141 


265 


faith holding of the land under a: claim:or color of title will be: -..°: 


reversed and the case remanded for further processing to. ascertain 
whether the improvement. or cultivation: requirements for.a class 
_-1-claim ‘have been, met, or whether. taxes: have .been paid back 
“ito January 1, 1901, to support a class 2 claims 2+ 222 2 la 


DESCRIPTION OF LAND . : Bice 2 
1. Deeds ‘which describe by regular survey ‘subdivisions lands which in 
a regular ‘survey section would extend’ to thé northernmost: and 

’ westertimost boundaries of a. séetion’ give color of. title to lots in 
-an-‘irregular section: which- fall- within the -area ‘normally: de- 


scribed by such aliquot parts._-------____- es: 


GOOD FAITH 


1, Where. color: of title -to’a narrow:strip of. land lying along the west 


‘and north boundaries of ‘a section. derives.originally from a home- 
= stead‘ patent and is based on deeds: :which. describe ‘the patented 
- Jand‘in terms of regular sub-divisions which would-be expected. to 
~-extend to the: west-and north ‘boundaries of :the :section,: the ‘fact 
~ that a: resurvey of: the section, which: divides ‘it. into: lots; is:sus- 
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COLOR OR CLAIM OF TITLE—Continued . facie ss fees Gee 
GooD FAITH—Continued et vy, Bees ae 
ceptible of;:-buts does not: ieeceein require, ‘the interpre. 
. that the ‘homestead: entry didnot inelude the strip-of land:in ques-.. 
» ‘tion does: not support the conclusion that the grantees of: the strip 
did not'hold it in geod faith--~-~~~-~-~----+--------+---+ we es 59 
CONTESTS: AND ‘PROTESTS: ‘ ae : . 
PREFERENCE RIGHT OF CONTESTANT : ; : : : 
1. “Valid Heisting Rights.” Since a ‘withdrawal made by’ Public Tand 
Bas - -Order-4502 is subject to “valid existing rights,” ‘a: successful con- 
_testant of a homestead entry may exercise the preference right 
“he had- earned upon the cancellation ‘of ‘the’ contested -entry, 
-‘although it had ‘not been actually awarded prior to the: with- 
drawal; however, an: application filed by him prior to notation 
of the cancellation is Brematnee: and must be: aeletaraees Becca 5 
CONTRACTS — 
CONSTRUCTION AND OPERATION 
: Actions of Parties ° 
“1. Where an RFP leading to the award ofa cost-plus-a-fixed-fee con-_ 
struction contract included an item for “other presently undefin- 
able. work,” and where throughout the period of contract per- 
. formance the Government utilized this item to order work and 
services not ‘covered | by other contract items, the Board deter- 
mined that the contractor was entitled to be compensated for the 
cost.of engineering services go ordered even though the RFP was 
2 not referenced in or otherwise incorporated. into the contract 
: and notwithstanding the Government's contention that the serv- 
ices were not ordered or accepted by anyone having authority to. 
WO 8Os2 > 2 a eas ee oe ees eee Se 213 
2. Where a cost-plus-a-fixed- -fee construction contract was terminated 
in part for the convenience of the Government, the fee payable on 
terminated _work was governed ‘by the termination for conven- 
ience ‘clause which provided that fee would be payable in propor- 
“tion to work “aééomplished. The termination could not have the 
effect of converting payments the COMEEACHOE agreed would be fee 
MEO -COstRas AS eo ee ae aed oe 218 
8. Whére under West’ Virginia law an’ excise tax on: motor fuel ‘con- 
sumed in performance of a cost-plus-a-fixed-fee construction con- 
~ tract was refundable and where ‘by reason. of the contractor’ S$ con- 
‘elusion that the’ tax did not apply’ becatise of thé constitutional 
immunity ‘of thé Federal Goveinment from a~ state tax the con- 
tractor failed ‘to’ make timely application: for a refund ‘of the tax, 
’ the Board ‘détermined that the ‘amount of the tax was hot an al- 
“Towable cost “of the contractl22 
“A, Where-a cotitractér's initial’ proposal ‘in’ response to an REP baiting 
to ‘the award | of 4 ‘cost= ‘plus- -a-fixed+ fee ‘construction® contract ‘eon: 
"tained a ‘fixed fee of nine " percent of estimated: costs and in sub- 






213 








aeeedaa tty" reduced: ‘The 

_ ‘Board determined that: it: “would be’ unreasonablé and’ ‘contrary 

ce --to the contract for -any-substantial portion ofthe contract not to 
bear a pro-rata allocation of fee______-____-_.---.--..----..--~- 213 
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CONTEST Continued ae 
« CONSTRUCTION AND OPERATION—Continued 


Action of Parties—Continued (32 “2: “4 

5. Where excavation éxceeding: cstiniated auiantities in a: ae -plus-a-fixed 
“eonstruction: contract :was :attributable: to-design: changes: the 
...Board. holds. that.such changes entitled :the; contractor:to addi- 
tional fee. However, the BOuee devermuneds that: in. the; .circu: 
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estimates onl not ‘be: the. pasis of additional. fee. 214 
6. Where the contracting, officer determined. to- setile a cost type on- 
.. struction contract-on. the basis of allowable, booke costs | in pref- 
_ erence to determining -applicable . overhead. and, G&A rates, ithe 
. Government could: not disallow. bid-and, proposal, expens s. upon 
__ the ground they made no contribution. to ‘the contract, ‘The Board 
determined that a regulation prohibiting bid and proposal OX-. 
penses as an allowable cost: of. cost-type. construction. contracts : 
became effective after the execution of the contract. and- thus, was : 
not applicable.._...------~-~----------~--5-------=+--~---++-- . 214 
%. Where a supervisory ‘employee of a cost-plus- -a-fix fee” construction i 
; contractor was given a jeep as an inducement to remain in the 
: conitractor’s employ. and where the employee’s “compensation” in- 
: “eluding the jeep was fair and reasonable, the Board. determined 
_ that the cost of the jeep was an allowable cost of the contract... 214 
8. Where a regulation in effect at the time of execution of a cOSt-plus-a- 
fixed-fee construction contract provided that the costs of storing 
_ records subsequent to contract completion were not! allowable, 
the contractor’s claim for such costs was denied v-_.2-_ 2 214. 
_ 9, Where .a cost-plus-a-fixed-fee construction contract provided that ‘the 
“sole proprietor contractor would devote his full time to supervision - 
of the work and contemplated that the contractor's compensation 
‘for such supervision would be from fee, the contractor’, 's Claim for 
management costs upon the ground contract ‘performance was 
more onerous than anticipated was denied_____..-----_-. need 215 | 
Allowable. Costs. : . 
« I, Where an RFP leading to the award of a cost -plus- a- ‘axed fee construc- 
. tion contract included an ‘item for “other presently undefinable : 
. work,”. and where throughout.the period of contract performance 
the.Government. utilized this item: to.order: work and services 
not, covered by other contract items, .the. Board. determined that 
the contractor was entitled to. be compensated for the cost of. en- 
~gineering services. so-ordered: even though. the ‘REP: was:not refer- 
; enced in or. otherwise incorporated into the contract and. .notwith- 
; standing the Government’s contention that the services were not 
.. ordered. or accepted by anyone: having authority. to do so_.....-- » 218 
2. Where .a. cost- -plus-a-fixed-fee construction contract was. terminated 
in part for the convenience of the Government, the fee payable 
- on. terminated work was governed by. the termination .for con- 
venience clause which. provided. that fee would be payable in pro- 
‘ portion. to work. ‘accomplished. The termination could not have 
. the effect of converting aes the contractor.agreed. would “be 
. fee, into costs. : ; 
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CONTRACTS—Continued lee ee. 
CONSTRUCTION AND OPERATION—Continued:< © - 
Allowable Costs—Continued : : -- Page 
3. Where under West Virginia law an excise tax on motor fuel consumed- 
in performance of a cost-plus-a- -fixéd- -fee construction contract was 
refundable and ‘where by reason of the contractor's’ conclusion 
~ that the tax did not apply because of the' constitutional immunity 
of the Federal Government from a state tax the contractor failed 
' to make timely application for a refund of the tax, the Board de- 
termined that the amount of the tax was not an allowable cost 
Of the: contract. 20 2 8 a es 218 
4, Where a contractor’s initial proposal in’ response to an RFP leading 
to the award of a cost-plus-a-fixed-fee construction contract con- 
‘tained a fixed-fee of nine percent of estimated costs and in sub- 
sequent negotiations the estimated cost of the contract was raised 
“while the amount’ of the fixed-fee remained. unchanged, the per- 
centage of fee to estimated costs was necessarily reduced. The 
Board determined that it would be unreasonable and contrary to 
the contract’ for any substantial portion of the contract not ‘to 
bear a pro-rata’ allocation of fee..____..._-_-___-_-----_----_- 213 
5, Where excavation exceeding estimated quantities in a cost-plus-a- 
- fixed-fee construction contract was.attributable to design changes 
- the Board holds that such changes entitled the contractor to addi- 
“tional fee. However, the Board determined that in the’ cireum- ~~’ 
stances present here the contractor.assumed the risk of the ac- 
curacy of estimates and. overruns attributable to errors in the ; 
* estimates could not be the basis of additional fee_.._---.__--_.. 214 
6. Where the contracting officer determined ‘to settle a cost-type con- 
- struction contract ‘on the basis of allowable, booked costs in pref- 
"erence to determining applicable overhead and G&A rates, the 
‘Government could not disallow bid and proposal expenses upon 
the ground they made no contribution to the contract..The Board 
determined that a regulation prohibiting bid and: proposal ex~- 
“penses as an allowable cost of cost-type construction contracts 
became effective after the execution of the contract and thus was 
not: applicable2 3s. ee 214 
% Where a supervisory employee of a cost-plus-a-fixed-fee construction 
contractor: was given a jeep as an inducement to remain’ in the 
contractor’s employ and where the employee’s compensation in- 
cluding the jeep was fair and reasonable, the Beard determined 
that the cost of the jeep was an allowable cost of the contract_z_. © 214 
8 Where a regulation in effect at the time of execution of a cost-plus- 
a-fixed-fee-construction contract provided that the: costs: of stor- 
ing records subsequent to contract completion were not allowable, 
the contractor’s claim for such costs was denied_--._2-2 214 
9. A. cost-type contractor’s claim for interest because its vouchers were 
paid late was dismissed because it was a claim for breach of con- 
tract over which the Board has no jurisdiction_____ aces 214 
10, Where a cost-plus-a-fixed-fee construction contract provided that the 
sole proprietor contractor would devote his full time to supervision 
of the work and contemplated that the contractor’s compensation 
for such supervision would be from fee, the contractor’s claim for 
Imanagement costs upon the ground contract pertormance was 
more onerous than anticipated was denied__________-____ 215 
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CONTRACTS—Continued ; 
CONSTRUCTION AND OPERATION—Continued 


Changed Conditions 


LA first category changed conditions claim is denied where, in a case 


decided upon the record without a hearing, the Board finds that 
the appellant has failed to show by a preponderancé of evidence 
that the sand content of the designated borrow area differed ma- 
terially from the representations made by the Government; or 
that information allegedly withheld by the Government affected 
the appellant’s bid with respect to either the sand content repre- 
sented to be present or the pit recovery factor used. The Board 
notes (i) that the only testing performed by the appellant to 
determine sand content was done some eighteen months after con- 
tract completion (ii) that such testing involved three of twenty- 
three test borings for which information was shown by the Gov- 
ernment in the invitation; and (iii) that the results of the ap- 
pellant’s testing (as contrasted with that of the Government) 
were stated as conclusions without any details being furnished 
as to the method employed in:‘testing or grading of the samples 
taken. In addition, the Board found that appellant had failed to 
offer any evidence to support its contention thait the so-called 
total accountability approach was based upon an accepted trade 
Practice. ins i oe ee i a 


2. Claims of changed cousiions in both the first and second category 


are denied, in a case decided upon the record without a hearing, 
where the Board. finds that appellant has failed to show by a 
preponderance of evidence that changed. conditions in either cate- 
gory were encountered. With respect to. the first category changed 


conditions claim, the Board noted. that the appellant’s action in . 
acknowledging the accuracy of information provided in the Gov- 


ernment’s test borings would appear to preclude appellant.from 
relying upon the contention that the conditions. represented by the 


2 Government’s test borings were materially different than condi- 


tions. encountered in actual excavation: Respecting the second 
category changed conditions claim, the Board found (i) that con- 
ditions encountered could not be said to be unknown where the 


appellant. acknowledged that.the physical. conditions and char- - 


acteristics of all materials tested throughout. the Government’s 
aggregate source were consistent with its prebid studies; and (ii) 


that conditions encountered could not be said to be unusual where 


the appellant acknowledged. that prior to bid it had. anticipated 
that conditions of the type encountered would be met and failed 
to show that the adverse conditions present. were materially dif- 
ferent than should have been expected________ lees ee re eral ea Pa 


Changes and Extras 


1. The release of transmission line aehtcor -way in discontinuous lengths 


which seriously disrupis the right-of-way- clearing operation re- 
sults in.a constructive change entitling the contractor to an equi- 
table adjustment for the added costs of clearing due to the dis- 
ruplion: of Works .25 0222. est a ne ae es, 


Page 
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CONTRACTS—Continued ; 
CONSTRUCTION AND OPERATION—Continued ; 
Changes and Extras—Continued = . Page 
2. winere an RFP leading to the award of a cost-plus-a-fixed-fee construc- 
tion contract included an item for “other presently undefinable 
work,” and where throughout the period of. contract performance 
the Government utilized this item to order work and. services 
not covered by other contract items, the Board determined that 
the contractor was entitled to be compensated for the cost of en- 
gineering services so ordered even though the RFP was not re- 
ferenced in or otherwise incorporated into the contract and not- | 
withstanding the Government’s contention that the services were 
not ordered or accepted by anyone having authority to do so_..-_ 213 
8. The contractor is entitled to compensation for a:change for moving 
: a transmission line tower approximately: 80 feet from where it 
had been erected to where it should have been-erected when the 
evidence shows that the contractor had initially erected the. tower 
ona site staked by the Government as the tower. site and con- 
tractor had made an sndequnte check of such site before erecting 
the tower__..------=---.--~ bis cafe ath te  s aee 260 — 


Drawings and Specifications 
1, When there is a conflict between drawings, and the evidence shows 
that the conflict was not obvious or patent, a contractor is en- 
titled to an equitable adjustment for the additional expense at- 
tributable to the Government’s design and coordination failures 
and to an appropriate time extension--___2_-_-_-- ~~ 22 
2. Where the specifications are specfic and complete as:to the inclusion 
of the disputed work in the contract, a claim for an equitable ad- 
justment for a constructive change, based upon omission of de- 
tails in the drawings, is denied in accordance with Article 2 of 
Standard Form 23-A which states that anything mentioned in 
the specifications and not shown on the drawings shall be of like | 
effect as if shown or mentioned in both... we 57 


Estimated Quantities 
1. Where excavation exceeding estimated quantities in a cost-plus-a- 
fixed-fee construction contract was attributable to design changes 
the Board holds that such changes entitled the contractor to 
additional fee. However, the Board determined that in the cir- 
cumstances present here the contractor assumed the risk of the ' 
aceuracy of estimates and overruns attributable to errors in the — 
estimates could not be the basis of addiaonet fee sso be keee 214 
General Rules of Construction ws 
1. The contractor is entitled to compensation ies ‘a change for moving 
a transmission lme tower approximately 80 feet from where it 
had been erected to where it should have been erected when the 
evidence shows ‘that the contractor-had initially erected the tower 
on a site staked by the Government as the tower site and contractor 
had made an adequate check of such site before erecting the 
TOWED Sue es eee ee Oe 260 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued - 


Government-Furnished Property . “Page 
1, An appeal will be dismissed where the claim is founded upon a delay 
of the Government.in delivery of Government- furnished property, 
. pump-turbines and control units, for incorporation jin a dam. 
The Board has no jurisdiction over claims for the cost effects of 
delay absent a contract provision so providing_-------~---------- 1 


Intent.of Parties 
1. Where. a cost-plus-a-fixed-fee construction contract provided that the 
sole proprietor contractor would devote his full time to supervision 
of the work and contemplated that the contractor’s compensation 
.. for such supervision would be from. fee, the contractor’s claim for 
‘management costs upon the ground contract performance was 
more. onerous than anticipated was denied_-_.-._.-__----------- 215 
Notices : 
1. Abpelants request to consolidated two appeals for purposes of hearing 
in Jackson, Mississippi, is granted, despite the Government’s 
urging that a-separate hearing be held.for one of the appeals 
limited to issues related to lack of timely notice of the: claims 
asserted,’ where the Board finds (i) that the two appeals are 
- closely related (ii) that the issues involved in the appeal.as to 
- which the question of timeliness had been raised were relatively 
simple, and (iii) that from the standpoint of convenience to pro- 
. spective witnesses the record clearly established that Jackson, 
. Mississippi, was preferable to. Washington, D.C., as the site for 
the hearing. A Government request for the issuance of interroga- . 
tories to the appellant directed to the issue of timeliness of notice 
of claim was'granted,. however, where the Board found that an- 
swers to the interrogatories propounded would narrow the-.issues 
in advance of hearing--._-.-------~--.----------~-+------~---- 8 
2. When unavailability of right-of-way results in an unreasonable delay 
in issuing a notice to proceed, there may result a constructive 
suspension. of work requiring an adjustment for the increased costs 
. necessarily caused by the delay. The costs may include both 
those incurred during the period of ‘the delay and those incurred 
. later as the direct consequence of the delay_--..----------- eee 187 


- Subcontractors and Suppliers 
1 “Where under West Virginia law an excise tax on.motor.fuel consumed 
in performance of a cost-plus-a-fixed-fee construction contract was 
refundable and where by reason of the contractor’ ’s conclusion that 
the tax did not apply because of the coustitutional immunity of 
‘the Federal Government from a state tax the contractor failed to 
‘make timely application for a refund of the tax, the Board deter- 
, mined that the amount of the tax was not an allowable cost of the 
contract _--_--.-~-------------~-- AER come Rai aero ae a 213 
2. A contractor’s claims for excusable delay based upon an equipment 
breakdown and machining difficulty encountered by its first tier 
" subcontractor were denied in view of the general rule that labor, 
plant, equipment and materials adequate for contract performance 
are the contractor's responsibility and that manufacturing difficul- 
ties are not per se a basis for excusable delay. While under the rule 
of Schweigert v. United States, 181 Ct: Cl. 1184, a contractor is 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued: 


Subcontractors and Suppliers—Continued : "Page 
entitled to be excused for delays attributable solely. to a second tier 
subcontractor without a showing that the second tier subcontractor 
was free from fault or negligence, a contractor’s Claim for excus- 
able delay based on the machining difficulties occasioned by the 
action of a second tier subcontractor in rolling the wrong material, 
the proper material being unavailable, was denied where the con- 
tractor’s evidence reflected that the difficulties concerned only one 
of two gates, which the contract sg be shipped concurrently. 249 

DISPUTES AND REMEDIES : 
Burden of Proof 
1. A first category changed conditions claim is denied where, in a case 
decided upon the record without a hearing, the Board finds that 
the appellant has failed to show by a preponderance of evidence 
that the sand content of the designated borrow area. differed 
materially from the representations made by the Government; or 
- that information allegedly withheld by the Government affected 
the appellant’s bid. with respect to either the sand content repre- 
sented to be present or the pit recovery factor used; The Board 
notes (i) that the only testing performed by the appellant to de- 
termine sand content was done some eighteen mouths after con- : 
tract completion (ii) that such testing involved three of twenty- 
three test borings for which information was shown by the 
Government in the invitation; and (iii) that the results of the 
appellant’s testing (as contrasted with that of the Government) 
were stated as conclusions without any details being furnished 
as to the method employed in testing or grading of the samples 
taken, In addition, the Board found that appellant had failed to 
offer any evidence to support its contention that the so-called 
total accountability approach was based upon an accepted trade 
practice... 235. ose cco Sena ies ea eco eS ug 127 
2. Claims of changed conditions in both the first and second category are: 
-denied, in a case decided upon the tecord without a héaring, where 
‘the Board finds that appellant has failed to show by a. preponder- 
ance of evidence that changed conditions ‘in either category. were 
encountered; With respect to the first category changed conditions 
claim, the Board noted that the appellant’s action in acknowledg- 
~ ing the accuracy of information provided in the Government’s test 
borings would appear to preclude appellant from relying upon the 
contention that the conditions represented by the Government’s 
test borings were materially different than conditions encountered 
in actual excavation. Respecting the second category changed con- 
ditions claim, the. Board-found (i) that conditions encountered 
could not be said to be unknown where the appellant acknowledged 
that the physical conditions and characteristics of all. materials 
. tested throughout the Government’s aggregate source were con- 
sistent with its prebid studies; and (ii). that conditions 
encountered could not be: said.to be unusual where the appellant 
acknowledged that prior to bid it had anticipated that conditions 
of the type encountered would be niet and failed to show that the 
adverse conditions present: were materially different than should 
have been expected______ eet ee oe a 128 
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CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 


Burden of Proof—Continued a Page 
3. Where the Government admitted that rainfull 50. percent or more : 
above normal occurred during certain months, but the contractor’s 
evidence indicated that normal rainfall would also stop the work 
and did not distinguish between delays caused by normal and ab- 
normal rainfall, its claim for.excusable delay based on unusually 
severe weather was denied. A claim of excusable delay based on the 
operation of the priorities-system under the Defense Production 
Act was granted... =. es eo ene Si se 
DAMAGES , 
Liquidated Damages 
1. A provision for liquidated damages in a contract to supply six trans- 
formers for the sum of $2,562, which called for liquidated damages 
to be imposed at a rate of $50 a day for the first 15 days of delay in 
delivery and $100 a day for each day thereafter, and which was the 
basis of an assessment of $8000, against the contractor, constitutes 
an unenforceable penalty since in the circumstances presented the 
Board found the damages assessable were not a reasonable fore- 
cast of just compensation for the harm caused by the breach.____- TA 
2. Since actual damage is not a prerequisite to the validity of a provision 
for liquidated damages, the Government’s admission that it suf- 
fered no actual damage did not preclude enforcement of a liqui- é 
dated damage clause___.--____-_--------- 249 
3. A contractor’s claims for excusable delay based upon an. equipment 
breakdown and machining difficulties encountered by its first tier 
subcontractor were denied in view of the general rule that labor, 
plant, equipment and materials adequate for contract performance 
are the contractor’s responsibility and that manufacturing difficul- 
ties are not per se.a basis for excusable delay. While under the 
- rule of Schweigert v. United States, 181 Ct. Cl. 1184, a contractor 
is entitled to be excused for delays attributable solely to a second 
tier subcontractor without a showing that the second tier sub- 
contractor was free from fault or negligence, a contractor’s claim 
for excusable delay based on the machining difficulties occasioned 
by the action of a second tier subcontractor in rolling the wrong 
material, the proper material being unavailable, was denied where 
contractor’s evidence reflected that the difficulties concerned only 
one of two gates, which the contract required be shipped con- 
Currently 220 2s ee ae ee 249 
Equitable:Adjustments 
1. In the absenge of actual cost data for a large part of the claimed extra 
costs and-in circumstances where estimates of such costs have 
. been based primarily on formula cost of ownership figures for 
equipment for the time involved, formula calculations of. fuel and 
oil costs, and a pro rata distribution of labor costs, the Board will 
use a jury verdict approach to determine the amount of an equi- 
table adjustment for a changed condition to which the contractor 
, Ssventitled i. ose ok ee 3L 
2. When unavailability of right-of-way ‘results in an. uwnreaonable delay 
in issuing a notice to proceed, there may result a constructive 


249 
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CONTRACTS—Continued = 
DAMAGES—Continued ; ; a 
Equitable Adjustments—Continued | 7 . Paga 
suspension of work requiring an adjustment for the increased 
costs necessarily caused by the delay. The costs may include both 
those Incurred during the period of the delay and those incurred 
later as the direct consequence of the delay__._----_-_ 2-2 187 
8. The release of transmission line right-of-way in discontinuous 
lengths which seriously disrupts the right-of-way clearing opera- 
tion ‘results in a constructive change entitling the contractor to 
an.equitable adjustment for the added costs of clearing due to the 
disruption of work_-_ 1-2 187 
4, A written order to the contractor to complete work by the date fixed 
in the contract for completion is an order to accelerate constituting 
a change when at the time of issuance the contractor was ad- 
mittedly entitled to extensions of time which had been requested: 
but not yet granted, and the contractor in fact accelerates. The 
contractor is entitled to ‘an equitable adjustment for the increased 
costs due to the accelerated effort ___________2 187 
DISPUTES AND REMEDIES 
Jurisdiction - 
1. An appeal will be dismissed where the claim is founded upon a de- 
_lay of the ‘Government in delivery of Government-furnished prop- 
“erty, pump-turbines and control units, for incorporation in a dam. 
The Board has no jurisdiction over claims for the cost effects of 
delay absent a contract provision so providing__.---.--.---_-_.-. 1 
2. The Board’s jurisdiction being appellate only, a claim not previously 
submitted to the contracting officer will be remanded to him for 
his sdecision 2-2-8 == ee eee “BT 
3. A cost-type contractor’s claim for interest because its youchers were 
paid late was dismissed because it.was a claim for breach of con- 
tract over which the Board has no jurisdiction___--..__..--_____ 214 
4. 'A cost-plus-a-fixed-fee construction contractor’s claim ‘for special 
‘termination costs which had not been passed upon by the contract- 
ing officer would be remanded since the Board’s jurisdiction is ap- 
pellate only_______---_-- eee eee 215 


Substantial Evidence 
1. A motion by an appellant to expunge numerous exhibits from the ap- 
peal file predicated primarily upon the ground that their inclusion 
without affording an opportunity for cross-examination of the au- 
thors of the various documents would be violative of due process, 
was granted only to the extent that the record fails to indicate 
that the contracting officer had in fact considered the questioned 
exhibits in making the findings appealed from. In support of its 
ruling the Board notes that (1) the Board’s rules specifically pro- 
vide for the composition of the appeal file; (ii) comparable rules 
of other boards have been determined not to be violative of due 
process; (iii) where a hearing is held the probative value to be 
given to appeal file exhibits will be determined by the evidence 
offered in support by witnesses subject to cross-examination ; (iv) 
expunging an exhibit from the appeal file is no indication of the 
ruling the Board may make if the exhibit iy proffered at the hear- 
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CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 

Substantial Evidence—Continued  -- ; Page 
ing; and (v) as for summaries. and other. exhibits expunged from 
- the appeal file the Government may wish to resort to discovery, 
where appropriate, to establish the accuracy of fC yeetigula® ex- 
hibits, one tb eee oo a edhe eases seat sy 106 

Termination for Convenience oar me 

_ 1. Where a cost-plus-a-fixed-fee construction contract was gentnited: in 
part for the convenience of the Government, the fee payable on 
terminated work was governed by the termination for convenience 
clause which provided that fee would be payable in proportion 
to work accomplished. The termination could not: have the effect - 
of converting payments the contractor agreed would be fee into - 
CORES: hea a a i oe ee . 218 
FORMATION AND VALIDITY : 
Construction Contracts 
a Where a contractor’s initial proposal in response to an RFP leading 

to the award of a cost-plus-a-fixed-fee construction contract coh- 
tained a fixed-fee of nine percent of estimated costs and insubse- 
quent negotiations the estimated cost of the the contract was 


raised’ while the amount of the fixed-fee reexamined unchanged, 
. the percentage of fee to estimated costs was necessarily reduced. 
’ The Board determined that it would be unreasonable and contrary 
to the contract for any substantial portion of the contract not to 
_ bear a pro-rata allocation of fee-___.-+__---~_----~--------- --. 218. 
Cost-Type Contracts 
ws - Where the contracting officer determined to settle a cost-type con- 
“struction contract on the basis of allowable, booked costs in pref- 
erence to determining applicable overhead and G&A rates, the 
Government could not disallow bid and proposal. expenses upon 
the ground they made no contribution to the contract. The Board 
determined that a regulation. prohibiting bid and proposal ex- 
penses as an allowable cost of cost-type construction contracts 
- became effective after the execution of the contract and thus was 
not applicable___-_-_-_--...---~---~--------~----+- aaa ten eeen 214 
Merger of Preliminary Agreements: 
1. Where an RFP leading to the award of a cost-plus-a-fixed-fee con- 

- struction contract included an item for “other presently unde- 
finable work,” and where throughout the period of contract per- 
formance the Government utilized this item to order work and 
services not covered by other contract items, the Board deter- 
mined that the contractor was entitled to be compensated for the 
cost of engineering services so ordered even though the RFP was 

' not referenced in or otherwise incorporated into the contract and 
notwithstanding the Government’s contention that the services 
were not ordered or accepted by anyone having authority to do 

BO a ie eB are te a Fe DT 

PERFORMANCE OR DEFAULT 
Acceleration ; 

1, A written order to the contractor to complete work by the date fixed 
* in the contract for completion is an order to accelerate constitut- 
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CONTRACTS—Continued 
PERFORMANCE OR DEFAUIT—Continued © 
Acceleration—Continued ... Page 
ing a change when at the time of issuance the contractor was — 
admittedly entitled to extensions of time which had been. requested 
but not yet granted, and the contractor in fact accelerates. The 
contractor is entitled to an equitable adjustment for the increased 
costs due to the accelerated. effort--------------- tet ere 187 
Excusable Delays 
‘1. When there is a conflict between drawings, and the evidence shows 
that the conflict was not obvious or patent, a contractor is entitled 
to an equitable adjustment for the additional expense attributable 
to the Government’s design and coordination failures and to an ; 
appropriate time extension_..._.._._-»----_--+.-------~----- 22 
2. A contractor’s claims. for excusable delay based upon an equipment 
breakdown and machining difficulties encountered by its first tier 
subconstractor were denied in view of the general rule that labor, 
plant, equipment and materials adequate for contract performance 
are the contractor’s responsibility and that manufacturing difii- 
culties are not per sea basis for excusable delay. While under the 
rule of Schweigert v. United States, 181 Ct. Cl. 1184, a contractor 
is entitled to be excused for delays attributable solely to a second 
‘tier subcontractor without a showing that the second tier sub- 
contractor’s claim for excusable delay based on the machining 
difficulties occasioned by the action of a second tier subcontractor . 
in rolling the wrong material, the proper material being unavail- 
_ able, was denied where contractor’s evidence reflected that the 
' difficulties concerned only one of two gates, which the contract 
required be shipped concurrently... __--..-_____--_--.-- 249 
3. Where the Government admitted that. rainfall 50 percent or more ao 
above normal occurred during certain months, but the contractor’s 
evidence indicated that normal rainfall would also stop the work 
and did not distinguish between delays caused by normal and ab- 
normal rainfall, its claim for excusable delay based on unusually. 
severe weather was denied. A claim of excusable delay based on 
the operation of the priorities system under the Defense Pro- 
duction Act was granted____-.__-_- i. 249 
Suspension of Work - 
1. When unavailability of right-of-way results in an unreasonable delay 
_ in issuing a notice to proceed, there may result a constructive sus- 
pension of work requiring an adjustment for the increased costs 
‘ necessarily caused by the delay. The costs may. include both those 
incurred during the period of the delay and those ineurred later 
as the direct consequence of the delay_-—----—-- ees 187 
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FEDERAL COAL MINE HEALTH AND SAFETY ACT ; 
GENERALLY es ; Page 
1. The Board of Mine Operations Appeals has not been.delegated general 
supervisory authority over the entire spectrum of the Bureau’s 
‘various enforcement responsibilities. The ‘Secretary’s delegation 
to the Board was intended primarily to create an independent ad- 
judiciary forum for. review of proceedings initiated, not by the 
Board, but by an appropriate interested party or by the Bureau_._ 149 
APPEALS 
1, A determination by the Bureau of Mines that an operator has totally 
abated an alleged violation of a mandatory health or safety stand- 
ard is not reviewable by the Board of Mine Operations Appeals___ 149 
2. A document issued by the Bureau of Mines to an operator finding a 
violation of a mandatory health or safety standard constitutes 
a notice subject to review. by the Board of Mine Operations Ap- 
peals. Such a document is a reviewable notice whether or not it 
contains a requirement that the operator abate the alleged Viola- 
tion within a definite time ___--_------_-+-_-_-_--+-----+--_--_e 149 
8. In an unusual case, the meaning and effect of notices issued under sec- 
tion 104 (b) was not sufficiently clear to permit the parties entitled 
to seek review thereof to fairly exercise that right. Consequently, 
the 30-day statutory period for filing applications for review did 
not begin to run until the Bureau of Mines clarified the notices ; 
by stating its position as to theix meaning and effect__..-_..___ 149 
4, On review of a notice of violation issued pursuant to section 104(b), 
the scope of review does not include issues which bear solely on 
facts required to be found by the Bureau of Mines to issue a notice 
under section’ 104(h)--_---.-.L-_--.-u____-._----------=---- 150 
5. The Board of Mine Operations Appeals may dismiss an application 
for review of a notice or order, with or without leave to submit 
an amended application, if the application fails to comply with the 
statute, with the Board’s rules, or with an order of the Board 
Or alid ' Wxaminer.. 02527. 3 eo 150 
6. The Board of Mine Operations Appeals may dismiss an application 
for review of a notice or an order where the applicant fails to pre- 


eae sent evidence sufficient to support findings of fact in his favor___ 150 
7 An applicant for review of a notice or order should be permitted to 
withdraw his application at any time------------~----~------- 150 


FINDINGS, NOTICES AND ORDERS 

1. Section 104(a) of the Act requires the Bureau of Mines to issue an 
immediate order of withdrawal upon ‘a finding of imminent 
danger, whether or not equipment necessary to abate the condi- 
tion causing such danger is available to the operator —___- fla ated 150 

2. Where a condition which may lead to imminent danger exists, the 
Board of Mine Operations Appeals, in a proceeding under section 
104(h) of the Act, may issue an order requiring withdrawal of 
miners, after public hearing, whether or not equipment necessary 
to abate the condition exists; but an order of withdrawal is not 
required as in the case of section 10s:(a)_~--_---_-_-___-_-__--_ 150 
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FEDERAL COAL MINE HEALTH AND SAFETY ACT—Continued. 
FINDINGS, NOTICES AND ORDERS—Continued .- Page 
3. Safety of miners is always a relevant consideration in determining a 
reasonable time for abatement of violations of mandatory stand- © 
‘ards. Other relevant considerations include the fact of violation 
and the availability of equipment. In certain circumstances, diffi- 
culty of abatement may be a relevant consideration_________ _. 150 
FEDERAL EMPLOYEES AND OFFICERS 
GENERALLY 
1. The authority to direct the employment of Federal employees which 
the Secretary of the Interior may delegate to an Indian tribe pur- 
suant to the provisions of B.S. sec. 2072, 25 U.S.C. see. 48 (1964), 
is that authority related to the direction of employees and within 
the general range of the duties of their employment-____________ 49 
APPOINTMENT 4 
1. The authority to direct the employment of Federal employees which 
the Secretary of the Interior may delegate to an Indian tribe pur- 
suant to the provisions of R.S. sec. 2072, 25 U.S.C. sec. 48 (1964), 
may not include authority to employ, promote, or evaluate the 
performance of employees, nor authority to approve the alienation 
of rights in trust property, nor authority over Individual Indian 
Money accounts, nor authority to expend or encumber appropri- 
ated Federal funds; nor authority to review or approve tribal 
_ actions, nor authority which would abrogate. employee rights 
granted by Executive order or regulation, nor authority to issue, 
» amend, or waive Federal regulations____...____---_____--_~_-- 49 
DISCIPLINARY. ACTION ; 
1. The authority to direct the employment of Federal employees which 
the Secretary of the Interior may delegate to an Indian tribe pur- 
suant to the provisions of B.S. sec.. 2072, 25 U.S.C. sec. 48 (1964), 
may not include authority to employ, promote, or evaluate the per- 
formance of employees, nor authority to approve. the. alienation 
‘of .vights.in trust property, nor authority over Individual Indian 
Money accounts, nor authority to expend or encumber appropri- 
ated Federal funds; nor authority to review or approve tribal ac- 
tions, nor authority which would abrogate employee rights granted 
by Executive order or regulation, nor authority to issue, amend, 
or waive Federal regulations._--_--_~___2--_---- es : 49 
PROMOTION 
1. The authority to direct the employment of Federal employees which 
the Secretary of the Interior may delegate to an Indian tribe 
pursuant to the provisions of R.S. sec 2072, 25 U.S.C. sec. 48 
(1964), may not include authority to employ, promote, or evalu- 
ate the performance of employees, nor authority to approve the: 
alienation of rights in trust property, nor authority over Individ- 
ual Indian Money accounts, nor authority to expend or encumber 
appropriated Federal funds; nor authority to review or approve 
tribal. actions, nor authority which would abrogate employee 
rights granted by Executive order or regulation, nor authority to 
issue, amend, or waive Federal regulations_...__.________ 49 
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FEDERAL EMPLOYEES. AND. OFFICERS : : 
QUALIFICATIONS : : Page 
1. The authority to direct the. employment of Federal employees ‘which ; 


the Secretary of the Interior may delegate to an Indian tribe 
pursuant to the. ‘provisions of R.S. sec. 2072, 25 U.S.C. sec. 48 
_ (1964), may not include authority to employ, promote, or evalu- 

’ ate the performance of employees, nor authority to approve the 
alienation of rights in trust property, nor authority over Individ- 
ual Indian Money accounts, nor authority to expend or encum- 
ber appropriated Federal funds; nor authority to review or ap- 
prove tribal actions, nor authority which would abrogate em- 
ployee rights. granted by Executive order or regulation, nor author- 
ity to issue, amend, or waive Federal regulations_..._____.----- 49 

. SEPARATION 

1. The authority to direct the employment of Federal | employees’ which 
the Secretary of the Interior may delegate to an Indian tribe 
pursuant to the provisions of R.S. sec. 2072, 25 U.S.C. sec. 48 
(1964), may not include authority to employ, promote, or evaluate 
the performance of employees, nor authority to approve the alien- 
ation of rights in trust property, nor authority over Individual 

. Indian Money accounts, nor authority ‘to expend or encumber ap- 

_ propriated Federal funds; nor authority to review or approve 
tribal actions, nor authority which would abrogate employee 
rights granted by Hxecutive order or regulation, nor authority 
to issue, amend, or waive Federal regulations___-..---------___ 49 

TENURE 
1. The authority to direct the employment of Federal employees which 
the Secretary of the Interior may delegate to an Indian tribe © 
pursuant to the provisions of R.S. sec. 2072, 25 U.S.C. see. 48 
'(1964),-may not include authority to employ, promote, or evalu- 
ate the performance of employees, nor authority to approve the 
alienation of rights in trust property, nor authority over In- 
diyidual Indian Money accounts, nor authority to expend or 
encumber appropriated Federal funds; nor authority to review 
or approve tribal actions, nor authority which would abrogate em- 
ployee rights granted by Executive order or regulation, nor 
authority to issue, amend, or waive Federal regulations__----.. 49 
HOMESTEADS (ORDINARY) 
PREFERENCE RIGHTS 
1. “Valid Huisting Rights.” Since a withdrawal made by Public Land 
Order 4502 is subject to “valid existing rights,” a successful con-. 
testant of a homestead entry may exercise the preference right he 
had earned upon the cancellation of the contested entry, although it 
had not been actually awarded prior to the withdrawal; however, 
an application filed by him prior to notation of the cancellation 
is premature and. must be rejected__--_-_---_----_.----- ata en 5 
INDIAN ECONOMIC ENTERPRISES © , 
GENERALLY : 
1. Unauthorized use of government trademark registered by Indian 
Arts and Crafts Board is illegal and is subject to criminal and 
Civil sanctions under 18 U.S.C. 1158 and 15 U.S.C. 1116 and . 
DT ee a I I 4 


INDEX-DIGEST 


INDIAN LANDS 
"DESCENT AND DISTRIBUTION 


Generally 
mls When an Indian dies leaving a will made pursuant to 25 U.8.C. 878, 
which meets Secretarial approval State laws pertaining to dower 
or curtesy rights are not applicable and do not affect ne matter in 
which he devises his trust property-_-._--~---------o--2----L-- 
2. When the Board of Indian Appeals Geteontie that the legal inter- 
, pretation of a probate case is correct and that the case has been 


properly conducted, decided and reviewed, its decision is the final : 


decision. of the Department. Pee AEA iD RSet AEE a RE EE ene 
Wills , 

1, A State law which provides that a child who is not named or provided 
for inthe will of his parent shall take as if the testator died inte- 
state, is not applicable to Indian wills___22-__-----.---/---_---- 

2. A State law providing that a child shall take.as if the parent died 


intestate if the child is not named or provided for in his. will does ° 


not apply to Indian wills executed pursuant to 25 U.S.C. BIB 
INDIAN TRIBES 
GENERALLY 
‘1. The authority to direct the employment of Federal employees which 
the Secretary of the Interior may delegate to an Indian tribe 
pursuant to the provisions of R.S. sec. 2072, 25 U.S.C. see. 48 
(1964) , is that authority related to the direction of employees 


and within the general range of the duties of their employment___ 


2. The authority to direct the employment of Federal employees which 
the Secretary of the Interior may delegate to an Indian tribe 

~. pursuant to the provisions of R.S. see. 2072, 25 U.S.C. sec. 48 
. (1964), may not include authority to employ, promote, or evalu- 

- ate the performance of employees, nor authority to approve the 


* alienation of rights in trust property, nor authority over In- . 


dividual Indian Money accounts, nor authority. to expend. or 


encumber appropriated Federal funds; nor authority to review . 


or approve tribal actions, nor authority which would abrogate 
employee rights granted by Executive order or regulation, nor 
authority to issue, amend, or waive Federal regulations-______ 
8. Indian tribes generally do not possess criminal jurisdiction over non- 
Indians unless there -still remains in force a treaty provision 
whereby a: tribe acquired “exclusive jurisdiction: over such of- 
fenses” ‘as provided by section 1152, Title 18, United States Code. 
While that reference to exclusive tribal jurisdiction still ap- 
pears in section 1152, it is doubtful that any such jurisdiction 
has survived since, though initially some treaties may have 
granted criminal jurisdiction over non-Indians, later treaty provi- 


sions usually required the tribes to. seize and. surrender offenders . 
to designated Federal officials--___. 2. BO ‘ 


ENROLLMENT 
1. The enrollment actions: of a tribal enrollment committee and. a 
tribal council, acting under a duly adopted and approved tribal 
constitution that. does not provide for review by the Secretary, 
and in the absence of an applicable act of Congress, are final 
insofar as they relate solely to tribal. questions PPE a ee cer RCE 
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INDIAN TRIBES—Continued 
ENROLLMENT APPEALS 

1. Once. a tribal council acts to deny a persou’s application for en- 
rollment,: and there is no provision in the tribal constitution or 
in an applicable act of Congress for appeal of that determina- 
tion to the Secretary, there exists jurisdiction in the Secretary 
to review only the effect of the council’s action on the distribu- 
tion: of tribal assets over which the Secretary has been granted 
authority as trustee by the Congress_.._.-_-.--_-__ 

JUDGMENT FUNDS ; — 

1. When a tribe receives separate loans for expert assistance on several 
claims against the United States, repayment from an award ona 
claim is only required to the extent needed to repay the loan made 
for expert assistance on the particular claim on which the award 
WHS STAN COO occ oe Se heck neem oiwdla tae eoea ce 

2. Under the Appropriation Act for the Department of the Interior for 
fiscal 1970, 88 Stat. 147, there may be paid out of an award of 
the Indian Claims Commission only the attorney fees and ex- 
penses of litigation incurred in obtaining the award, plus expenses 
for program planning, until other legislation authorizes other use 
Of the award. 222 oe oe a oe ee ee 

INDIANS 
CRIMINAL JURISDICTION 

1. Indian tribes generally do not possess criminal jurisdiction over non- 
Indians unless there still remains in force a treaty provision 
whereby a tribe acquired “exclusive jurisdiction over such of- 
fenses” as provided by section 1152, Title 18, United States Code. 
While that reference to exclusive tribal jurisdiction still ap- 


pears in section 1152, it is doubtful that any such jurisdiction. 


has survived since, though initially some’ treaties may have 
granted criminal jurisdiction over non-Indians, later treaty provi- 
sions usually required the tribes to seize and surrender offenders 
_ to designated Federal officials__-__-_--1_~ Bee Be SE oie 
LAW AND ORDER ue 
1. Indian tribes generally do not possess criminal jurisdiction over non- 
_ Indians unless. there still remains in force a treaty provision 
whereby a tribe acquired “exclusive jurisdiction. over such of- 
fenses” ‘as provided by section 1152, Title 18, United States Code. 
While that reference to exclusive tribal jurisdiction still ap- 
pears in section. 1152, it is doubtful that any such jurisdiction 


has survived since, though initially some treaties may have’ 


granted criminal jurisdiction over non-Indians, later treaty provi- 

sions usually required the tribes to seize and surrender offenders 

to designated Federal officials__-_.___------.__--------------.- 

MINING CLAIMS 
COMMON VARIETIES OF MINERALS 

Generally 

1. To satisfy the requirements for discovery on a placer mining claim 

located for common varieties of sand and gravel pefore July 23, 

- 1955, it must be shown that the materials within the limits of the 

claim could have been extracted, removed, and marketed at a profit 

as of that date; and where the evidence shows that there is an 

abundant supply of similar sand and gravel in the area of the 
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MINING CLAIMS—Continued 
COMMON VARITIES OF MINERALS—Continued ; . 
Generally—Continued Page 
claim, that sand and gravel was being produced and sold in the area 
on July 23, 1955, and that no sand and gravel had been or was being 
marketed from the claim as of that date, the fact that the material 
on the claim is sufficient both as to quantity. and quality, as is the 
’ abundant supply of similar material found in the area, and the fact 
that 11,607 yards of material were taken from the claim free of 
charge by two construction companies in 1961 for use as fill in the 
construction of a. road in 1961, are insufficient to show that 
material from this particular claim could have been profitably 
‘removed and marketed on July 23, 1955, and the pace is properly 
declared null and vyoid._____-_~__-- ee 88 
2. There has been no discovery under the mining laws of a valuable 
deposit of silica and wollastonite where they are constitutents of 
-a quartzite building stone and cannot be economically mined, 
separated, and sold for other industrial or commercial purposes; 
and where the building stone of which they are a part has no 
unique property which gives it a special and distinct value for 
building stone above that of other common varieties of stone, 
_ mining claims for such material are subject to the act of July 28, 
MODD John e sas ek eee ee es OO 
CONTESTS 
1. Where a contest is brought against a mining claim on the ground of 
‘lack of discovery, after the Government has made a prima facie 
showing that there has not been a discovery, the burden of proof 
is upon the contestees to show by a preponderance of the evidence 
that a discovery has been made.____-----_--_------___-------_- 83 
2. The fact that a charge in a mining contest complaint may not ade- , 
quately raise an issue does not vitiate a decision which rests upon 
that issue where the contestee examined and cross-examined wit- 
nesses on it, the record demonstrates that he was aware that the 
issue was important.to the resolution of the contest, and he has 
not demonstrated that he has been prejudiced by the inartistic 
allegations of the complaint__-___.-.-.--_- 84 
3. Where a hearing examiner’s décision that a mining claim was validated 
by a discovery of a valuable building stone deposit market- 
able prior to and subsequent to the act of July 23, 1955, is not sup- 
ported by a preponderance of the evidence, the decision must be 
overturned in that respect and the claim declared invalid__.______ 97 
4, Where information developed after a Departmental decision holding 
a mining claim invalid indicates that it may have been based upon 
inaccurate evidence, the prior decision will be set aside and the 
case remanded for an administrative review of the patent appli- 
cation in the light of the actual situation.____-_.-.._____--_____ 172 
DETERMINATION OF VALIDITY 
1. Where'a contest is brought against a mining claim on the ground of 
Jack of discovery, after the Government has made a prima facie 
showing that there has not been a discovery, the burden of proof 
is upon the contestees to show by a preponderance of the evidence 
that a discovery has been made____ mess tee SS oee 83 
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MINING CLAIMS—Continued 
DISCOVERY 
Generally : : . 
1. There has been no discovery under’ the mining laws of a valuable 


deposit of silica and wollastonite where they are constituents of 
a quartzite building stone and cannot ‘be economically mined, 
separated, and sold for other industrial or commercial purposes ; 
and where the building stone of which they are a part has no 
unique. property which gives it a special and distinct value for 
building stone above that of other common varieties of stone, 
mining claims for such material are subject to the act of July 23, 


POS iS fe a ee 


2. Evidence which shows only that further prospecting should be under- 


taken to determine the presence of uranium in mining claims fails 
to meet the test of discovery of a valuable mineral deposit under 


7 the mining laws, which, at the least, requires that sufficient min- 


eralization be shown to warrant a prudent man in- expending 
further time and money with the expectation of developing a 
profitable mine. 2-52. os enn Rs ee eee 


Marketability . 
1. To satisfy the requirements for discovery on a placer mining eliarh 


located for common. varieties of sand and gravel before July 23, 


1955, it must be shown that the materials within the limits of the 


claim could have been extracted, removed, and marketed at a profit _ 


as of that date; and where the evidence shows that there is an 
abundant supply of similar sand and gravel in the area of the 
claim, that sand and gravel was being produced and sold in the 


area on July 23, 1955, and that no sand and gravel had been or . 


was being marketed from the claim as of that date, the fact that 
the material on the claim is sufficient both as to quantity and 
quality, as is the abundant supply of similar material found in the 
area, and the fact that 11,607 yards of material were taken from 
the claim free of charge by two construction companies in. 1961 for 
use as fill in the construction of a road in 1961, are insufficient. to 


' show that material from this particular claim could have been 


2. To 


3. To hold that a mining claim located for a common variety of sand and . 


profitably removed and marketed on July 28, 1955, and the claim 
is properly declared null and void...-_.--____----_.---.-__------ 
satisfy the requirement that deposits of minerals of. widespread 
occurrence be “marketable” it is not enough that they are only 
theoretically capable of being sold but it must:be shown that the 
mineral from the particular deposit could have been extracted, 
sold, and marketed at a profit__--___ pstak ecw bel A 


gravel prior to July 23, 1955, must be perfected by a discovery 
(including marketability) made before that. date is not to give 
retrospective application to the act of July 28, 1955, which bars 


locations thereafter made for common varieties of sand and - 


© SOTA VOL Sete ee Le teed erties 


4. To 


satisfy the requirement of discovery on a placer mining claim 
located for sand and gravel prior to July 23, 1955, it must be shown 
that the deposit could have been extracted, removed, and marketed. 
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‘MINING CLAIMS—Continued 
DISCOVER Y—Continued 
Marketability—Continued ee 
ata profit as of that date and-not as of some prospective date and 
-where claimants fail to make that showing the claim is properly 
declared null and void_____---__-__-=-~-.-- -- == +--+ 
HEARINGS : : : 

1. Where a hearing examiner’s decision that a mining claim was vali- 
dated by a discovery of.a valuable building stone deposit market- 
able prior to and subsequent to the act of July 23, 1955, is not 
supported by a preponderance of the evidence, the decision: must 
be overturned in that.respect and the claim declared invalid______ 

2. A request. for a further hearing.in a.mining claim contest will be 
denied: where the forest Service objects, the contestees fail to show 


any equitable basis for holding a further hearing, they fail to make 


a tender of proof which would tend to establish a valid discovery, 
and it appears that the request is simply for additional time to 
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prospect and attempt to make a discovery of a valuable mineral . 


(eDOSIEY s2-S225 cece oe ee ee ee eee aces cee sults 

8. Where information developed after a Departmental decision holding a 
mining claim invalid indicates that it may have been based upon 
inaccurate evidence, the prior decision will be set aside.and the 

case remanded for an administrative review of the patent appli- 

; cation in the light of the actual situation__-_.----____+---_--_--- 

LOCATION: 

-1. To hold that.a mining claim located for a common variety of sand and 
gravel prior to July 23, 1955, must be perfected by a discovery. 


(including marketability) made before that date is not to give 


retrospective application to the act of July 23, 1955, which -bars 
locations thereafter made for common varieties of sand and 
SYAVEL. seas 2S ta es soe Eee ce seee se 
LODE CLAIMS 
1. Lode claims cannot validly be located for deposits of quartzite build- 
ing stone which under the act of August.4, 1892, can, be located 
‘only as placer claims_____-_----_-__------+---------+--- +--+ 
PLACER CLAIMS . : : 
1. Lode claims cannot validly be located for deposits of quartzite building 
stone which under the act of August 4, 1892, can be located only 
as placed claims_ 2.27 = +2222 an sn eet 
_ MINING OCCUPANCY ACT 
PRINCIPAL PLACE OF RESIDENCE 
1. The act of October 23, 1962, requires that.an applicant and his pred- 
ecessors must have occupied valuable improvements on a mining 
claim as a-principal place of residence during the 7-year period 
immediately preceding July 23, 1962, and where there is no evi- 


dence as to the use made of a claim during the first 5 years of that - 


period, and where the applicant indicates a desire to submit addi- 
tional evidence relating to his own use of the claim during the 
last 2 years of the qualifying period, the case will be remanded to 
the Bureau of Land Management. to permit the development of 
additional evidence 
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QUALIFIED APPLICANT’ 


1,.The right or privilege to qualify as an applicant under. the act: of: 


October 23;.1962, cannot be assigned, but. it may pass through 


devise or descent in’ the same manner, as that in. which: property | 


_ customarily is transferred by those means and the transfer is not 
limited only to the first devisee_.._-__---_---------4-- 

2. If the oceupant- owner of residential improvements on an unpatented 
mining claim could have qualified on October 23, 1962, as an appli- 


cant.for relief under the act of that. date, the right or privilege 


of qualifying its not lost or destroyed by the failure of his ‘heirs or 
devisees, who seek the benefits of his eligibility, to reside upon the 
. . Gaim: themselves... +--+ ---- 
' NATIONAL PARK SERVICE AREAS : 
LAND 
Acquisition ; 
1A statutory authorization is-necessary to support the acquisition of 
land or an-interest in land, including a scenic: easement, regard- 
less of whether the acquisition is by purchase or donation___-__ 
OIL AND GAS LEASES 
APPLICATIONS 
Description : : 
1. Where-an area sought to be excluded from a larger eae of land in 
oil and gas lease offer is described by metes and bounds in terms 


which do not satisfy the pertinent regulation, it makes the offer. 


defective as to the parcel and euniet to TELECON to that extent__ 
ee 
. Where an oil and’ gas lease: is considered #6 have been terminated 
‘pursuant to 30:U.S.C. sec. 188(b) and the rental payment to pre- 
clude such. términation had been timely submitted to the land 
office but inadvertently applied to another lease account, and 


then refunded to the payor when the lease to which payment had’ 


been attributed was relinquished, who accepted the refund with- 
out question, it is correct to hold that the lessee’s rights ‘in the 
terminated lease have been extinquished, and that’a new oil and 
gas lease, duly issued for such lands and thereafter seeclened toa 
bona fide purchaser, IS; Valdes eeene cess o ee ee 
EXTENSIONS , 

1. The statutory and regulatory requirements that there must be a dis- 
covery of oil or gas in paying. quantities on a segregated portion 
of a lease in order to qualify another segregated portion of the 
game lease for a two-year extension cannot be construed so as to 
require that in every instance there must be a fully, completed 
well on the site which is physically capable of producing oil or gas 
in paying quantities prior to. the ae of expiration Vege ee 

RENTALS ‘ : ; 

1. Where a noncompetitive oil and gas lease is canceled as having been 
erroneously issued in derogation of the rights of prior qualified 
applicants, this Department will order that a refund of the rentals 
paid for the lease be made to the lessee upon his application for 
‘repayment if the cancellation is in'‘no way due to any fault of the 
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OIL AND GAS LEASES—Continued Oo 
‘-" RENTALS—Continued . ; . Page - 
~ lessee and provided there is no arrangement or agreement between 
'-Tessee: and other parties and ere: is no evidence of fraud or 

SO OLLUSION safe a nn Sohne wer § Te, Dey SSA ee 166 
2. Where an oil and gas lease is considered to: have been terminated pur- 
suant-to 30 U.S.C: sec. 188(b) and the rental payment to- preclude 
such termination had been timely submitted to the land office but 
- inadvertently applied-to another lease account, and then refunded 
to the payor when the lease to which payment had been attributed ~ 
was relinquished, who accepted the refund without question, it is 
correct to hold that the lessee’s rights in the terminated lease have. 
been extinguished, and that a new oil and gas lease, duly issued for 
. such lands’ and thereafter assigned to a bona fide purchaser, is 
Walid. 2203 48 oe eee cen seek es 207 
TERMINATION ; vig 
1. Where an oil and gas lease is considered to have been terminated 
pursuant. to 30 U.S.C. sec. 188(b) and the rental payment to pre- 
clude such termination had been timely submitted to the. land 
Office but inadvertently applied to another lease account, and then 
refunded to. the payor when the lease to which payment had been 
attributed was relinquished, who accepted the refund without 
question, it is correct to hold that the lessee’s rights in the ter- 
minated lease have been extinquished, and that a new oil and gas 
lease, duly issued for such lands and thereafter assigned to a.bona 
fide purchaser, is valid -_------1-..-__-_--_-___-__..---__ a. 207 
PHOSPHATE LEASES AND PERMITS 
PERMITS ; 

‘1. An application for a phosphate prospecting permit is. properly re- 
jected upon the basis of a previous determination by the Geological 
Survey that the land applied for, is subject to the leasing provisions 
of the Mineral Leasing Act, without a review of the evidence re- 
lied upon in the initial determination, where no evidence is sub-  . 
mitted suggesting error in that determination_____.__________-__ 124. 

POWER | 
PURCHASE OF FOR RESALE 
1. The Bonneville Power Administrator has authority to enter into firm, 
- long-term agreements with preference customer participants in 
the Trojan project and in other projects in the hydrothermal pow-- 
er program under which BPA takes the participants’ share of proj- 
ect output and agrees to pay the participants under net billing ar- 
rangements for their share of. project costs. from a date certain 
whether or not the project is operable__..-_____----_._---_--- 141 
PRIVATE EXCHANGES 
CLASSIFICATION. _ , 
1. Where, after a land office of the Bureau of Land Management dis- 
‘missed a protest against a private exchange, the protestant 
shows. that it had not been served properly with notice of the pro- 
posed classification of the public land for exchange, the decision 
will be set aside and the case remanded for compliance with the | 
- land. classification pr ocedures prescribed by the Department's 8 
regulrtions pre bee Baer err os ot et oe ie ee a Se ee 122 
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TRIVATE EXCHANGES—Continued — . : ss : 
- PROTESTS ° was Page 
“4. Where, after the land office of the Bureau of Land Mitiagomnetit dis-~ 
missed a protest against a private exchange, the protestant shows 
that it had not been served properly with notice of the proposed 
classification of the public land for exchange; the decision will be 
set aside and the case remanded for compliance with the land 
classification procedures prescribed by the Depariment’s regu-. 
lations ---~_=-_~---------+-----2--- 22 5-- +--+ nese --+-- +--+ 422 
RAILROAD. GRANT LANDS 
id, A vendee: of land from a railroad is not an innonait purchaser for 
value of land excepted from the grant to the railroad.as mineral 
land where the land had been extensively mined as.a placer, 
~ the evidences of mining were plainly visible, a mineral location 
had been made on the land, and all these conditions were known 
or ought to have been known to the vendee at the time of the sale - 
to it, particularly since the vendee itself was engaged in mining 3 
on adjacent lands__—.-2 41 
2. Where an application is filed under section 321 (b) of the Transpor- - 
tation Act of 1940 alleging a conveyance to an innocent purchaser 
for value by a railroad grantee, the application may not be re- 
jected on its face solely for the reason that the lands applied 
for have been classified as mineral in character subsequent to the 
time of ‘the conveyance. It must also be shown that the lands were 
of known mineral character at any time between the date the rail- 
road line was definitely located and the date of the original sale 
by the railroad and that the purchaser knew or should have known, _ > 
at the time of his purchase that the lands were of. this 


character 2-2 WT. 


RES JUDICATA ; : 
1, The doctrine of res judicata has long been scene and applied by 
the Department. However, the doctrine is generally invoked as a 
bar to a claim for relief only where there has been a final adjudi- 
cation of a matter before the Department and where it is clear 
that the same facts and issues are involved in a subsequent matter . 
before the Department___-_--_--_-------------------~---------- 177 
RULES OF PRACTICE ; : 
APPEALS 
Generally 
_ 1, The Board’s jurisdiction being appellate only, a claim not previously 
submitted to the contracting officer will be remanded to him for : 
; his: decisions: 522 Ss ek eee eo ee 57 
: 2, A cost-plus-a-fixed-fee construction contractor’s claim for special term- : 
ination costs which had not been passed upon by the contracting 
officer would be remanded since the Board’s jurisdiction is appel- 
late OnlYsccce see ie te et 215 
Burden of Proof : 
L A contractor’s claims for excusable delay based upon “an equipment 
breakdown and machining difficulties encountered by its first 
tier subcontractor were denied in view of the general rule that 
labor, plant, equipment and materials adequate for contract per- 
formance are the contractor’s responsibility and that manufdc- 
_turing difficulties are not per se a basis for excusable delay. While | 
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RULES OF PRACTICE—Continued 
APPEAIS—Continued ; 
: . Page 
‘under the rule of Schweigert v. United States, 181 Ct. Cl. 1184, a 
contractor is entitled to be excused for delays attributable solely 
toa second tier subcontractor without a showing that the second 
tier subcontractor was free from fault or negligence, a contractor’s 
claim for excusable delay based on the machining: difficulties oc- 
‘-casioned by the action of a second tier subcontractor ‘in rolling 
. the wrong material, the proper material being unavailable, was 
. denied where the contractor's evidence reflected that the difficul- 
ties concerned only one of two gates, which the contract required 
be shipped concurrently___------_--------~+-----~-----+-----.. 249 
Dismissal : 
1, An-appeal will be dismissed hese the claim is founded upon a delay 
of the Government in. delivery. of Government-furnished prop- 
erty, pump-turbines and control units; for incorporation in a dam. 
The Board has no jurisdiction over claims for the cost effects of. 
delay absent a contract provision so providing__....---____-___- 1 
_2. A cost-type contractor’s claim for interest because its vouchers were 
paid late was dismissed because it was a claim for breach of con- / 
tract over which the Board has no jurisdiction ----.----- ei = 214 


Hearings 

1. Appellant’s request to consolidate two appeals for purposes of Kea 
ing in Jackson, Mississippi, is granted, despite the Government's 
urging that a separate hearing be held for one of the appeals limited . 
.to issues related to lack of timely notice of the claims asserted, 
where the Board finds (i) that the two appeals are closely related 
(il) that the issues involved in the appeal as to which the question _ 
of timeliness had been raised were relatively simple, and (ii) 
that from the standpoint of convenience to prospective witnesses - 
the record clearly established that Jackson, Mississippi, was pref- 
erable to Washington, D.C. as the site for the hearing. A Govern- 
ment request for the issuance of interrogatories to the appellant 
directed to the issue of timeliness of notice of claim was granted, 
however, where the Board found that answers to the interroga- 
tories propounded would narrow the issues in advance of- hear- 
INS jose season e eae ae a ee hE es 78 

EVIDENCE _ ; 

1. In the absence of actual cost data for a large part of the claimed 
extra costs and in circumstances where estimates of such. costs 
have been based primarily on formula cost of ownership figures: 
for equipment for the time involved, formula calculations of fuel 
and oil costs, and a pro rata distribution of labor costs, the Board 
will use a jury verdict approach to determine jthe amount of an 
equitable adjustment for a changed condition to which the con- 
tractor is entitled_____ Supe hears Yes Soe SR Ae oo ed 31 

2. Appellant’s request to consolidate two appeals for purposes of hearing 
in Jackson, Mississippi; is granted, despite the Government’s 
urging that a. separate hearing be held for one of the appeals 
limited to issues related to lack of: timely notice of the claims - 
asserted, where the Board finds (i) that the two appeals are 
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RULES OF PRACTICE—Continued : 


EVIDENCE—Continued 


closely related (ii) that the issues involved in the appeal as to 
which the question of timeliness had been raised were relatively 
simple, and (iii) that. from the standpoint of convenience to pro- 
spective witnesses the record clearly established that Jackson, 
Mississippi, was preferable to Washington, D.C. as the site for the 
hearing. A Government request for the issuance of interrogatories 
to the appellant directed to the issue of timeliness of notice of 
claim was granted, however, where the Board fonud that answers 


_ ito the interrogatories propounded would. narrow the issues in 


advance of hearing________-~__---___---_-------~_-+--~---_--- 


. 8. A’ motion by an appellant. to expunge numerous exhibits from the 


appeal. file predicated primarily upon the ground that their in- 


' clusion without affording an opportunity for cross-examination of 


the authors of the various documents would be violative of due 


. process, was granted only to the extent that: the record fails to in- 


dicate that the contracting officer had in fact considered the ques- 
tioned exhibits in making the findings appealed from. In support 
of its ruling the Board notes that (i) the Board’s rules specifically 
provide for the composition of the appeal file; (ii) comparable 
rules of other boards have been determined not to be violative of 


due process; (iii) where a hearing is held the probative value to 
be given to appeal file exhibits will be determined by the evidence:. 


offered in support by witnesses subject to cross-examination ; 
(iv) expunging an exhibit from the appeal file is no.indication of 
the ruling the Board may make if the exhibit is. proffered. at the 
hearing; and’ (v) as for summaries and other-exhibits expunged 
from the appeal file the Government may wish to resort to dis- 
covery, where appropriate, to establish the accuracy of particular 
ONDIDMS: Ssh he BS ie ae te he Sete td 


4. A first category changed. conditions claim is denied where, in a case 


decided upon the record without a hearing, the Board finds that. 


the appellant has failed to show by.a preponderance of evidence 
that the sand content of the designated borrow area differed ma- 
terially from the representations made by the Government; or 
that information allegedly withheld by the Government affected 
the appellant’s bid with respect to either the sand content repre- 
sented to be present or the pit. recovery factor used. The Board 


-notes (i) that the. only testing performed by the appellant to 


determine sand content. was done some eighteen months after 
contract completion; (ii) that such testing involved. three of 
twenty-three test. borings for which information was shown by 
the Government in the invitation ; and (iii) that the results of the 
appellant’s testing (as contrasted with that of the Government) 
were stated as conclusions without any details being furnished as 
to the method employed: in testing or grading of the: samples 
taken. In addition, the Board found that appellant had failed to 


offer any evidence to support its contention that the so-called 


total accountability approach was based upon an accepted trade 


- WRACUICOs uote ce atiwece enone ween dae sas eee eae, 


Page 


78 


106 


INDEX-DIGEST  - ~ 999 


RULES OF PRACTICE—Continued F ; 
EVIDENCE—Continued “- Page| 
5. Claims of changed conditions in both the first and second category 
are denied, in a case decided upon the record without-a hearing, 
where the Board finds that appellant has failed to show -by a pre- 
ponderance of evidence that changed conditions in either category 
were encountered. With respect to.the first category changed con- 
ditions claim, the Board noted that the appellant’s action in ac- 
knowledging the accuracy of information provided in the Govern- 
‘ment’s test borings would appear to preclude appellant from’ 
relying upon the contention that the conditions represented by 
1 the Government’s test borings were materially different than con- 
ditions encountered in actual excavation. Respecting the second 
category changed conditions claim, the Board found (i) that con- 
ditions encountered could not be said to be unknown where the 
appellant acknowledged that the physical conditions and charac- 
teristics of all materials tested throughout the Government’s ag- 
gregate source were consistent with its prebid studies ;.and (ii) 
that conditions encountered could not be said to be unusual where 
the appellant acknowledged that prior to bid it had anticipated | 
that conditions of the type encountered would be met and failed to 
show that the adverse conditions present were materially differ- 
- ent than should have been expected___________-_-_-_»__--- + 128 
HEARINGS ; : 
1. A request for further hearing in a mining claim contest will be denied 
where the forest Service objects, the contestees fail.to show. any 
. equitable basis for holding a further hearing, they fail to make | 
a.tender of proof which would tend to establish a valid discovery, 
and it appears that the request is simply for additional time to 
prospect and attempt to make a SISCONERS: of a valuable mineral 
deposit 22-5 oso eS tee ee eee 97 
2. Where information developed after a Departmental decision holding a ~~ 
mining claim invalid indicates that it may have been based upon 
inaccurate evidence, the prior decision will be set aside and the 
case remanded for an administrative review of the patent appli- 
_cation in the light of the actual situation_____---..+--_---+------ 172 
WITNESSES : : 
1. Appellant’s request to consolidate two appeals for purposes. of hear- 
ing in Jackson, Mississippi, is granted, despite the Government’s 
urging that a separate hearing be held for one of the appeals lim- 
ited to issues related ‘to lack of timely notice of the claims as- 
serted, where the Board finds (i) that the two appeals are closely 
related (ii) that the issues involved in the appeal as to ‘which the 
question of timeliness had been raised. were relatively simple, and 
(iii) that-from the standpoint of convenience to prospective wit- 
- nesses therecord. clearly established that. Jackson, Mississippi, 
was preferable to Washington, D.C, as the site for the hearing. A 
Government request for the issuance of interrogatories to the ap- 
pellant directed to the issue of timeliness of. notice-of claim was 
granted, however, where the Board found that answers to the in- 
terrogatories propounded would narrow the issues in advance 
of “hearing 2.2 ee 78 


300 — _INDEX-DIGEST. 


RULES OF PRACTICE—Continued - ; : . vo 
” WITNESSES—Continued. - ‘ - Page | 
2. A motion by an appellant to expunge numerous exhibits from the .— 

: " appeal file predicated primarily upon the ground that their inclu- 

sion without affording an opportunity for cross-examination of 
the authors of the various decuments would be violative of due 
_ process, was granted only. to the extent that the record fails ito 
indicate that the contracting officer had in fact considered the. . 
questioned exhibits in making the findings appealed from. In sup- 
port of its ruling the Board notes that (1) the Board’s rules 
specifically provide for the composition of the appeal file; (ii) 
comparable rules of other boards have been determined not to 
- be violative of due process; (iii) where a hearing is held the 
probative value to be given to appeal file exhibits will be deter- 
mined by the evidence offered in support by witnesses subject 
_ to cross-examination; (iv) expunging an exhibit from the appeal 
file is no indication of the ruling the Board may make if the ‘ex- 
hibit is proffered at the hearing; and (v) as for.summaries and 
other exhibits expunged from the appealed file the Government 
may wish to resort to discovery, where appropriate, to establish 
the accuracy of particular exhibits_.----.__---__-L--_---.__---- 106 
3. A first category changed conditions claim is denied where, in a case 
d - decided upon the record without.a hearing, the Board finds that 
the appellant has.failed to show by a preponderance of evidence 
that the sand content of the designated borrow area differed ma- 
terially from the representations made by the Government; or 
that information allegedly withheld by the Government affected 
the appellant’s bid with respect to either the sand content repre- 
‘sented to be present or the pit recovery factor used. The Board 
notes (i) that the only testing performed by the appellant to deter- 
mine sand content was done some eighteen months after contract 
completion (ii) that such testing involved three of twenty-three 
test borings for which information was shown by ‘the Government 
in the invitation ; and (iii) that the results of the appellant’s test- 
ing (as contrasted with that of the Government) were stated as 
eonclusions without-any details being furnished as to the method 
‘employed. in testing or grading of the samples taken. In addition, 
the Board found that appellant had failed to-.offer any evidence 
to support its contention that the so-called total accountability ap- 
proach was based upon an accepted trade practice.___---.__--__ 127° 
4, Claims of changed conditions in both the first and second category 
are denied, in a case decided upon the record without a-hearing, 
where the Board finds that appellant has failed to show by a pre- 
ponderance of evidence that changed conditions in either category 
were: encountered. With respect to the first category changed 
conditions claim, the Board noted that the appellant’s action in 
acknowledging the accuracy of information: provided in the Gov- 
ernment’s test borings would appear to preclude appellant from 
relying upon the contention that the conditions represented by 
the Government’s test borings were materially different than 
conditions encountered in actual excavation. Respecting the ‘sec- , 
ond category changed conditions claim, the Board: found -(i) that 
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conditions encountered could not be said to-be unknown where 
the appellant acknowledged that the physical conditions and 
characteristics. of all materials ‘tested throughout the Govern- 
ment’s. aggregate source were. consistent with its prebid studies; 
and (ii) that conditions encountered could not be said to be un- 
usual where the appellant acknowledged that prior to bid it had 
anticipated that conditions of the type. encountered would bé met 
and failed to show that the adverse conditions present were mate- 
rially different than should have been i at cate ace 


' SECRETARY OF THE. INTERIOR 


1. A statutory authorization is necéssary to support the acquisition 


of land or an interest in land, including a scenic easement, regard- 
less of whether. the acquisition is by purchase or donation__--_- 
2, Once a tribal council acts to deny a person’s application for enroll- 
ment, and there is no provision in the tribal constitution or in an 


‘ 


applicable act of Congress for appeal of that determination to the. 


Secretary, there exists jurisdiction in the Secretary to review only 

the effect of the council’s action on the distribution of tribal assets 

over which the Secretary has been granted ane OEHY, as Heustce 

by the Congress__-._”-_- 

8. Involving 319.3 acres of land covered by water right applications under 
, sec. 5 of the 1902 Act (81 Stat.’ 790) and see. 3 of the 1912 Act. 
‘(87 Stat. 265) ; when full payout of construction charges has been 
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116 


made and. when the Secretary determines that a general pattern of — 


‘ family size ownership has been established in the area, then the 
Secretary must deliver water, if available, to the entire tract, 
including 159.8 acres of “excess” lands___________L_---_---- 

SMALL TRACT ACT 
GENERALLY 
1..The mere filing of a small tract application does not create in the 
applicant any right or interest in the land, and the Secretary in his 
discretion may refuse to consummate a sale at any time prior to 
issuance of patent 
CLASSIFICATION 
1. Public lands classified as disposable under the Act may be reclassified 
_by the Secretary for retention by the Government 
: STATUTES 
1. The authority to direct the employment of Federal employees which 


265 — 


174 


174 


the Secretary of the Interior may delegate to an Indian tribe pur- . 


suant to the provisions of R. S. sec. 2072, 25 U.S.C. see. 48 (1964), 
is that authority related to the direction of employees and within 
the general range of the duties of their employment_________1___ 
2. The authority to direct the employment of Federal employees which the 
Secretary of the Interior may delegate to an Indian tribe pursuant 
to the provisions of R.S. sec. 2072, 25 U.S.C. see. 48 (1964), may not 
include authority to employ, promote, or evaluate the performance 
of employees, nor authority to approve the alienation of-rights in 
trust property, nor authority over Individual Indian Money ae- 
counts, nor authority to expend or encumber appropriated Federal 
funds ; nor authority to review or approve tribal actions, nor au- 
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STATUTES—Continued 
thority.which would abrogate re rights granted by EExecu- 
tive order or regulation, nor authority to issue, amend, or waive 
Wedéral resulations: 2202S. 22 ot ee oo een 49 

3. Indian tribes generally do not- possess criminal jurisdiction over non- 

Indians unless.there still remains in force-a treaty provision 
- whereby a tribe acquired. “exclusive jurisdiction over such of- 
fenses” as provided by section 1152, Title 18, United States Code. 
While that reference to exclusive tribal jurisdiction still appears 
in section 1152, it is doubtful that any such jurisidiction has sur- 
vived since, though initially some treaties may have granted 
criminal jurisdiction over non-Indians, later treaty provisions 
usually required the tribes to seize and surrender offenders to _ 
designated “Federal officials--._.-__----------_--_--- + 118 
STATUTORY CONSTRUCTION 
GENERALLY 

1. A right-of-way within the meaning of section 1(7) of. the act of Au- 
gust 8, 1953, 67 Stat. 495, 16 U.S.C. 1(7) (1964) which authorizes 
the Secretary of the Interior to acquire lands and interests in 
lands, including scenic easements, in lands adjacent to a road 
right-of-way located within area of the National Park System, 
need not. be limited to only roads open to vehicular motor traffic. 

- The towpath of. the Chesapeake and Ohio Canal National Monu- 
ment is a road right-of-way within the meaning of that act_____- 69 
“WITHDRAWALS AND RESERVATIONS. 

_ EFFECT OF | : 

1. “Valid Evisting Rights.” Since a withdrawal made by Public Land — 
Order 4502 is subject to “valid existing rights,” a successful con- 
testant of a homestead entry may exercise the preference right ‘ 
be had earned upon the cancellation of the contested entry, 
although it had not been actually awarded prior to the with- 
drawal; however, an application filed by him prior to notation of 
the cancellation is premature and must be rejected_._-----_-_-- 5 
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